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In Memoriam

John James
Hollister, III
A Life Well-Lived
By Susan H. McCollum

A

s attorneys, we all struggle with the concept of living
a balanced life. What “balanced” means is different
for each person and depends on one’s priorities.
We may never know how well we have lived our life until, at the end, we look back to determine if the things we
spent our valuable time doing, were the truly important
things in life.
At the end, when John James (“J.J.”) Hollister, III, looked
back over his life, he had every right to feel that he had
spent his life doing the things that made him feel that his life
was well-lived. While in hospice, he reflected that his entire
“bucket list” was done. Any objective reviewer would agree.

Grounded in History and Tradition.
J.J. was born into a family with deep roots in Santa Barbara, who at one time owned 150,000 acres on which they
raised cattle. The road from Santa Barbara connecting all
the old ranches bears the Hollister name. J.J. was steeped in
the family history and traditions. He never tired of telling
stories about the history of this area – the good, the bad
and the ugly – but always entertaining. He was generous
with his time to help educate others about the rich history
of our area. On a train trip up the coast and through the
Hollister Ranch, J.J. was regaling his law partners with
historical stories of each of the sites they passed. Another
passenger was also attentive to J.J.’s stories, Thomas Dibblee, a famous cartographer who was very excited to hear
the history of the lands he had mapped.

The Ranch Life.
J.J. spent his elementary school years on the Hollister
Ranch. J.J. and his sister Cynthia (“Cinny”) loved riding
their horses exploring the canyons filled with wildlife and
Native American artifacts. They had no electricity at the
ranch for many years, but J.J. had everything he wanted.
After college, J.J. lived at the old homestead at Winchester
Ranch. Later, after retiring from the practice of law, J.J. and
his wife lived at the Arroyo Hondo Ranch for a decade
before moving back into Santa Barbara.
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J.J. Hollister and William A. Brace

Educational Excellence.
J.J. and Cinny rode their horses the five miles from the
ranch to the one-room Drake School house. Later, he attended boarding school at Cate School where he met lifelong friends. J.J. graduated from Stanford University and
then attended law school at Boalt Hall at the University of
California at Berkley. He had an excellent mind and used
it well.

Devotion to Country.
In 1942, J.J. witnessed a Japanese submarine fire on the
Gaviota coast, the first time the U.S. mainland had been
attacked by a foreign enemy since the War of 1812. J.J. later
served his country honorably as a Marine stationed in Korea
during the Korean War.

Building a Family.
J.J. married Virginia Castagnola, also a Stanford graduate.
Together they had three children, Scott Hollister, George
Hollister, and Cate Wallenfels. They later divorced. In 1970,
J.J. married Barbara “Babs” Jennings who had four children
of her own, Bill Jennings, Matt Jennings, Sara Pelton, and
Joe Jennings. They built a wonderful life together. J.J. took
tender care of Babs during her final illness. Her passing in
2013 was a huge blow to him. In 2014, his dear sister Cinny
passed – another blow. J.J. administered her trust as he
promised her he would do. When J.J. was diagnosed with
cancer in his mouth in 2015, his thought was primarily of
being with Babs again. It was only after the urging of other
family members that he underwent any treatment at all. It
was a tribute to J.J. that his children closely attended him
Santa Barbara Lawyer
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in his final illness. In particular, Sara Pelton very kindly
provided many hours of tender care. J.J. and Babs together
had 13 grandchildren and 7 great-grandchildren. The love
and devotion of J.J.’s family is a lasting tribute to him.

Leader in the Legal Community.
Fifty years ago, with William A. Brace and Robert Angle,
J.J. started the law firm now known as Hollister & Brace. J.J.
was instrumental in providing the references and the connections to provide the rent money to keep the doors open
while the firm became established. J.J. was one of the first
lawyers in Santa Barbara to become a certified specialist in
family law. He was active in the Santa Barbara County Bar
and was responsible for some memorable Bar Barbeques.
When J.J. retired from the practice of law in 1989, the
thriving firm of Hollister & Brace was a testament to the
skill, tenacity, and management of its founders. Bill Brace
and J.J. remained the closest of friends throughout J.J.’s life.

Community Service.
Following many years of devoted service during Santa
Barbara’s annual Old Spanish Days Fiesta, J.J. served as El
Presidente in 1992.
After rare species of wildlife were discovered on the
Arroyo Hondo Ranch, J.J. was instrumental in transferring
the 782 acre property to The Land Trust for Santa Barbara
County in 2001. It is now protected and known as the Arroyo Hondo Preserve.
The 2.8 acres of land which the Hollister family had dedicated for the use of the county as a school house reverted to
the Hollister family when the Vista Del Mar School closed.
In 2001, J.J. was instrumental in donating the land to the
Channel Islands Marine and Wildlife Institute (“CIMWI”).
It is the only authorized organization to rescue and rehabilitate seals, sea lions, dolphins, porpoises and whales for
both Santa Barbara and Ventura Counties.

El Presidente

Deep Friendships.
Everywhere J.J. went, he made friends. He was a member
and director of Los Rancheros Visitadores (4Q Camp), and a
member of Frontier Boys and Los Rancheros Pobres riding
clubs. He was president of El Pescadores, which his fatherin-law George Castagnola had founded with other Italian
fisherman. He was a member of the famed storytelling
and poetry society known as the Los Alamos Society. He
also was involved with E Clampus Vitus, the Westerners
Historical Society, and was a life-long legacy member of
the Santa Barbara Club.
Babs and J.J.

Continued on page 8
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President’s Message
By Angela Roach

T

he Santa Barbara County Bar Association (SBCBA)
serves our local community in many ways. One
service includes the Lawyer Referral Service (LRS),
which has been sponsored by the SBCBA since 1964 and is
certified by the State Bar of California. As you may know,
the LRS assists people in Santa Barbara County who seek
the advice of qualified local attorneys. Member attorneys
have an average of 21 years of experience practicing law
and serve more than 25 legal specialties. Additionally, the
LRS has a modest means panel for family law matters,
which includes lawyers who can assist qualified individuals at reduced rates ($750 retainer and $150 per hour cap).
Our LRS program continues to grow and to help bridge

the so-called justice gap
in our community, and
others are taking notice.
SBCBA’s LRS was recently
recognized in the December 2015 issue of the California Bar Journal. Amy
Yarbrough’s article entitled, “Tossing a Legal Lifeline to Working Poor and
Low-Income”, highlighted
our modest means panel.
The article can be found
here: http://calbarjournal.
Angela D. Roach
com/December2015/TopHeadlines/TH2.aspx.
I would like to thank all participating member attorneys,
along with Lida Sideris for her dedication and hard work
in operating the LRS. Because of them, the LRS continues
to thrive. We plan to continue our efforts to publicize this
worthy program to the broader community. For more information about the LRS, please contact santabarbaralrs@
gmail.com or call (805) 569-9400.

J.J. Hollister, continued from page 7
J.J. loved to hunt and fish. He traveled widely and enthusiastically enjoyed each place he visited whether he was
bird watching, backpacking, or scuba diving. He spent time
with his friends doing things they loved to do. As a result,
his large community of friends mourns his passing.

Lasting Legacy.
J.J.’s legacy includes his written and recorded history of
the ranches of Gaviota and Santa Barbara County, the law
firm that bears his name, and the lasting Arroyo Hondo
Preserve and the Channel Islands Marine and Wildlife
Institute. The respect, love and devotion of his colleagues,
friends and family serve as a permanent monument to J.
James Hollister, III, as long as stories continue to be told of
his life, which was truly larger than life in so many ways.
Each person must evaluate their own life to find balance
in the things that truly matter. A balanced life is difficult to
achieve. May each of you be as successful in accomplishing
it as was John James Hollister, III.
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Probate Code § 5600:
The New Revocable
Transfer On Death Deed
By David E. Graff

L

ate last year California Assemblyman Mike Gatto
(D – Burbank, Glendale) worked to pass the biggest change to the law of transfers of real estate on
death in over fifteen years. On September 21, 2015, the
Governor signed into law Assembly Bill 139, which, as of
the first of this year, allows anyone to transfer their California real property on death by operation of law with a
Revocable Transfer on Death Deed (or “TOD Deed”).
Similar to the institution of “Community Property With
Right of Survivorship” in 2001, the TOD Deed includes
significant restrictions (described below), so it is not clear
how widely this new tool will be used before the law sunsets at the end of 2020.

What does it do? How does it work?
The TOD Deed allows the owner of real property to
transfer their property upon their death in a “nonprobate
transfer” (avoiding the court-supervised probate process).
The owner of the property must complete a TOD Deed,
designating a beneficiary (or beneficiaries) who are to receive the property upon the owner’s death, and then record
that deed within 60 days of its execution. The TOD Deed
(i.e., the beneficiary designation) may be revoked at any
time, either explicitly, or with a superseding TOD Deed.

Why is it needed? What is wrong with probate?
When someone dies, their property must be transferred to
the proper recipient of the property (either as designated in
a will, or as provided by law in the absence of a will). The
transfer of title to real property on death generally takes
place with a court order obtained following the “probate”
of the decedent’s estate.
The probate process, and obtaining that court order, is
seen by many (attorneys and non-attorneys alike) as costly
and slow. The cost of a probate is fixed by California law,
which mandates maximum fixed fees for both lawyers and
executors based upon the value of the assets making up the
estate. For example, the fixed fee for each of the attorney
and the executor of an estate solely consisting of a $1.5M
residence is $28,000, for a total of $56,000. While lower fees
March 2016

can be negotiated, it will
still take more than six
months (and often more
than a year) to complete
the transfer of property to
the beneficiaries. Further,
due to the fixed statutory
fee, many very small estates find it difficult to hire
a lawyer, because many
lawyers cannot justify the
legal services required by a
probate for what may be
very small fees.
David E. Graff
Of course, the probate
process (with all of its
costs) can be quite beneficial, as it is supervised by the
court and ensures that the individuals administering the
estate are doing so properly and for the benefit of the estate
beneficiaries (and creditors).

Aren’t there other existing alternatives to
probate?
Unless you were transferring the property to a spouse or
registered domestic partner (or unless the property was not
worth more than $50,000), until now there were only two
ways to transfer real property on death without a probate:
with the use of a revocable living trust, or by joint tenancy.
The most flexible, private, and safest of those two options
is the creation (and proper life-funding) of a trust. While
the cost of a trust is generally nowhere near as expensive as
the cost of a probate, it is not free. For many it is not easy
to see the value in paying $1,500 to $5,000 or more for a
simple trust. Among them, apparently, is Mike Gatto. Following the passage of AB 139, the LA Weekly quoted Mike
Gatto as noting that trusts are often peddled by “bottom
feeders who go to nursing homes” for business. No doubt,
there are many non-lawyer trust-mill document preparation
services that do not provide proper legal advice or follow-up
instruction. So, despite the potential benefits of a properly
created and funded trust, Mr. Gatto and the legislature felt
that a cheaper alternative was needed.
Like the new TOD Deed, joint tenancy with right of survivorship also transfers ownership on death by operationof-law. However, joint tenancy has significant drawbacks.
Foremost, it requires putting the recipient beneficiary on
title to the property during the transferor’s lifetime. The
transferor is putting the property at risk to the joint tenant’s
creditors. More problematic is the fact that the transferor
cannot unilaterally change his mind (should he or she
9
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wish to designate a different beneficiary), as the joint tenant would generally have to sign a deed transferring the
property back. The TOD Deed, as described below, does
not give the designated beneficiary any interest in the
property during the owner’s lifetime, and is revocable by
the transferor (so long as he or she has capacity to enter
into a contract).

So, who can and should use a TOD Deed?
The TOD Deed is limited to property with one to four
residential dwelling units, condos, and agricultural parcels of
40 acres or less that have one single-family residence. Sorry,
but the TOD Deed is not an option for an undeveloped lot,
or the 10-acre avocado ranch parcel lacking a residence.
The TOD Deed can be used if all you own is a fractional
co-ownership interest in property (but it will only apply to
your co-ownership interest).
The TOD Deed cannot be used to convert an interest
currently held in joint tenancy or as community property
with right of survivorship. If the property is already held
in joint tenancy, the surviving joint tenant will receive the
property on death regardless of the designation of the
beneficiary on the TOD Deed.
The TOD Deed must name an individual or individuals.
You cannot designate a class, such as “children”. This is
critical to anyone attempting to leave their property to
their descendants. For example, if Parent designates Child
#1 and Child #2 on the TOD Deed, and Child #2 predeceases Parent leaving a grandchild, then Child #1 will receive
100% of the property and grandchild will get nothing. The
statute clearly states that if this is not your intended result,
do not use a TOD Deed.
The TOD Deed may only transfer property in equal
shares. If you intend that your two designated beneficiaries
are to own the property 25%-75% after your death, you
cannot use a TOD Deed to accomplish your goals.
The TOD Deed must be recorded as a public document
within 60 days of its execution. If the transferor is interested
in privacy, or does not want the recipient to know of the
potential transfer (as the deed is revocable), then the TOD
Deed is not the best option.
The TOD Deed transfers property outright. If you wish
to place any restrictions on the bequest (such as the beneficiary not being able to transfer the property to a spouse), or
not being able to receive the income from the property until
they are of a certain age, you should not use a TOD Deed.
A beneficiary receiving property with a TOD Deed must
pay their proportionate share of estate taxes (if any are
due). Although less and less likely with the rising estate
tax exemption, if your estate will be subject to estate tax,
10

and you wish to give real property to a beneficiary “estate
tax free”, you should not use a TOD Deed.
The TOD Deed may only be used to accomplish a donative transfer. Therefore, the TOD may not work if a
beneficiary receives a TOD Deed as compensation or in
exchange for services (as in a contract to make a will).
With a court order, a conservator may execute a TOD
Deed on behalf of a conservatee.

Additional Considerations:
The law has presumptions of undue influence should
a TOD Deed be executed in favor of a caregiver, drafting
attorney, or other identified individuals, as AB 21 (Probate
Code § 21360) applies to a TOD Deed.
On the transferor’s death, the state of California must be
notified if the transferor received Medi-Cal benefits, and
the property is liable for reimbursement.
No Preliminary Change of Ownership Report need be
filed with a TOD Deed, and there is no application of the
documentary transfer tax. However, following a death, the
beneficiary must still file all notices relating to the death of
a real property owner.
The beneficiary is still liable to the decedent’s creditors
to the extent of the property transferred. The property can
be brought back into the estate if it is necessary to protect
the decedent’s heirs, devisees, or creditors.
In order to sign a TOD Deed, the transferor must have the
capacity to enter a contract (which is a different standard
than the somewhat lower capacity to execute a will).
The TOD Deed may become a very useful estate planner’s tool. For specific situations, it can accomplish a client’s goals with minimal (or no) post-death administration.
However, its applicability, due to the numerous restrictions,
will be limited. And, because of the specific requirements
described above, we are sure to see many examples of
improperly prepared TOD Deeds and unhappy would-be
beneficiaries.
However, most of those bad results will not be realized
until after the law’s sunset date of December 31, 2020.
Because the California Law Revision Commission will not
have much in the way of data, anecdotes, or case law to
review within the next five years to make a proper analysis
of the success of the TOD Deed, Probate Code § 5600 may
well become a permanent part of California law.
David E. Graff is a Senior Associate Attorney at Allen & Kimbell, LLP. He is a California Certified Legal Specialist in Estate
Planning, Trust, and Probate Law, and has an LL.M. masters
in taxation.
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2016 Bench and Bar
Conference
By Eric Berg and Joseph Billings

O

n Saturday, January 23, 2016, the Santa Barbara
County Bar Association hosted its annual Bench
and Bar Conference at the Garden Street Academy. This year’s theme was the important and timely topic
of Immigration Law and Efforts to Reform and Enforce
it. The interest in this topic was reflected in the large and
enthusiastic turnout of the local bar, who enjoyed lively
discussions, great food, and always-needed MCLE credits.
The Conference was honored to have California State Bar
President David J. Pasternak begin the day with a discussion
of the State of the Bar. Mr. Pasternak reminded us of the
Bar’s critical role in public protection, its focus on improving
court access for all, and its impressive efforts to increase
legal access funding for those most vulnerable and in need.
The annual Judges’ Panel continued the theme of how
to ensure court access in the “new normal” environment
of significant budget constraints. The Court’s newlyimplemented “e-filing” system is an important step in
that direction, and is expected to expand to include most
local filing by year end. Ensuring consistent and available
translation services also plays a large role in ensuring court
access, and the Court is working on some exciting grants
and ideas in this regard. The Panel then turned its attention
to Civility and Decorum in the Courts. Judges Herman,
Kelly, Dandona, Sterne and Lavayen reminded us that courtroom civility and decorum is expected, it is recognized and
appreciated by juries, and it is fundamental to the respect
afforded the Court.
In keeping with the Conference’s theme, the Bar was
honored to host a Debate on the Current State of Immigration Law featuring Ric Oberlink of Californians for
Population Stabilization and Jennifer Lee Koh, Professor of
Law, Western State University, and expertly moderated by
local immigration attorney Abbe Kingston. The participants
presented divergent views on many of the most difficult and
important immigration issues facing us, including whether
and to what extent immigration limitations should be
implemented, the scope and breadth of those limitations,
and whether birthright citizenship still has a place in our
March 2016

society. The attendees benefitted greatly from hearing from
two speakers who, while having divergent points of view,
share a deep commitment and focus on the issue.
The Conference’s Keynote Speaker presented a deeply
personal and moving take on Immigration policy and its real
effects on people. Sergio Garcia was the first undocumented
lawyer to be admitted to practice in the United States. Born
in Mexico, Mr. Garcia came to the United States without
papers, received his JD in 2009, and passed the California
Bar Examination on his first attempt. Because his immigration status was pending at the time he passed the bar,
he was forced to endure a nearly four year odyssey with
State and Federal authorities to be admitted into the State
Bar. Through his focus, persistence, and determination,
coupled with an assist from a change in the law by the
California Legislature, Mr. Garcia was personally admitted to the California State Bar by the California Supreme
Court in January 2014. Mr. Garcia now runs a successful
private practice in Chico, and the Conference was deeply
fortunate to have him attend to tell his story.
As always, the Conference called upon the skills of our
local bar and our local community to present breakout
sessions throughout the day in a diverse area of topics,
including practice management, elimination of bias, and
substance abuse.
Thank you to our sponsors Price Postel & Parma, Goodwin & Thyne Properties, the Law Offices of John J. Thyne
III, Rogers, Sheffield & Campbell, FindLaw, MyCase, Law
Copy, Hollister & Brace, Sanger Swysen & Dunkle and
Seed Mackall. And thank you to our accommodating host,
Garden Street Academy. See you all next year!

The Garden Street Academy
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Ric Oberlink and Professor Jennifer Lee Koh debated the State of Immigration Law during the lunch hour.
They found enough common ground to appear together here with SBCBA President Angela Roach, and
debate moderator Abbe Kingston.

SBCBA Bench & Bar Conference
State Bar President David J. Pasternak started the day.

Robert W. Olson, Jr., conducted a breakout session on estate planning.
14
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Naomi Dewey presented an overview of immigration and employment issues.

Dr. Leslie Lundt, of Santa Barbara County Department of Behavioral Wellness, apparently warning against the dangers of smart phone addiction.

Angela Roach
moderated the
morning Judges’
Panel.
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Judge Colleen Sterne, Judge Jean
Dandona, Judge Gustavo Lavayen,
Assistant Presiding Judge Patricia Kelly
and Presiding Judge James Herman
enjoyed discussing Civility and Decorum
in the Courts.

Hon. Frank Ochoa (Ret.) presented on Ethics in Mediation, together with Hon. George Eskin (Ret.).
16
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Justice Stevens and
the Future of the
Death Penalty
By Robert Sanger

O

n February 8, 2016, I had the privilege of interviewing Justice John Paul Stevens, retired Justice of the
United States Supreme Court. It was the second
time I had an opportunity to sit down with him, the first being an informal and fortuitous meeting at the Ninth Circuit
Judicial Conference in Hawaii eight years ago while he was
still on the Bench. The Justice is 95 years of age now but
still as intellectually acute – and gracious – as ever.
My mission, this time, was to interview the Justice on
the death penalty. I was hoping that he would make some
remarks that could be played for the annual Capital Case
Defense Seminar, of which I was a Co-Chair this year.
The Seminar, always held over Presidents’ weekend and
usually in Monterey, was held in San Diego this year with
over 1,200 capital litigators and investigators in attendance.
Justice Stevens agreed to be interviewed but suggested that
I fly to Ft. Lauderdale, Florida, where he lives.
In this Criminal Justice column, with the reader’s indulgence, I will discuss Justice Stevens’ particular judicial
philosophy, the two major opinions he wrote regarding
the death penalty, his book, and the newer developments
since he left the bench. This will set the stage for his forceful remarks made during our discussions in Ft. Lauderdale.

John Paul Stevens, a Student of Law and a Man
of Integrity
Justice Stevens received his A.B. Degree from the University of Chicago in English Literature. He served in
the United States Navy in the Pacific during World War
II, receiving the Bronze Star. Upon return he earned his
J.D. magna cum laude from Northwestern University. He
clerked for Justice Rutledge at the United States Supreme
Court during the 1947 Term, and then proceeded to work
for a couple of large Chicago firms and eventually founded
his own firm.
He developed an expertise in anti-trust law and taught
a class in anti-trust at the University of Chicago. As a result of his intellectual approach to anti-trust law, he was
appointed to various government positions and commisMarch 2016

sions. His reputation for
integrity led to his appointment as counsel to
a Commission formed by
the Illinois Supreme Court
to investigate alleged corruption on the Court itself.
His work there, ultimately
resulting in the removal of
two justices, cemented his
reputation within the Bar
both for scholarship and
integrity.

John Paul Stevens,
Judge and Justice

Robert Sanger

John Paul Stevens was appointed to the Seventh Circuit
Court of Appeals by President Richard Nixon and five years
later, in 1975, was nominated by President Gerald Ford as
an Associate Justice of the United States Supreme Court.
It was anticipated that Justice Stevens would be a part of
the new Supreme Court under Chief Justice Warren Burger
that would stage a counter-revolution to reverse the “liberal”
rulings of the Court under Earl Warren.
Justice Stevens served on the Court for the next 37 years.
His decisions came from a detailed understanding and respect for the law coupled with a commitment to integrity.
He believed that a Justice could change her or his mind –
and he did so in various areas of law, including the death
penalty – but he believed that any decision of the Court
had to be principled.
The key to his judicial philosophy, perhaps, may be taken
from a remark he made in Hawaii. He said that he was
disturbed by all the comments over the years that he was
a “Liberal” Justice. He said he regarded himself as a true
“Conservative”. He said he has great regard for traditional
conservative values. That meant, he believed, avoiding
judicial legislation, showing regard for stare decisis, and
writing opinions that are principled.
While he was on the Court, he did not vote to expressly
abolish the death penalty outright, as would have Justices
Brennan and Marshall who expressly voted to find capital
punishment unconstitutional under the Eighth Amendment.
For Justice Stevens, stare decisis and acknowledgment of the
principles of neutral jurisprudence caused him, for a long
time, to refrain from declaring the death penalty invalid on
Constitutional principles.

Lackey, Baze, the Book and Glossip
Justice Stevens first made news regarding his position on
17
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Robert Sanger and Justice Stevens
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the death penalty in 1995, in the case of Lackey v. Texas, 514
U.S. 1045 (1995). He wrote a memorandum accompanying
the Court’s order denying certiorari in a capital case. He
expressed serious concerns about the fairness of the death
penalty and, in particular, the length of time people stayed
on death row. Nevertheless, he said that capital punishment,
“ … seems an ideal example of [an issue] which would
benefit from such further study.”
Then, just before he retired, Justice Stevens authored a
concurrence in Baze v. Rees, 553 U.S. 35 (2008). The case
itself was before the Court on the issue of the constitutionality of a lethal injection protocol. However, Justice Stevens
expanded on his shorter opinion in Lackey and detailed the
failings of the death penalty in practice. In Baze, his penultimate conclusion was “that the imposition of the death
penalty represents ‘the pointless and needless extinction
of life with only marginal contributions to any discernible
social or public purposes. A penalty with such negligible
returns to the State [is] patently excessive and cruel and
unusual punishment violative of the Eighth Amendment.’
[Citation omitted].”
However, in the last paragraph, he returned to his commitment to address the task at hand. He concurred in
upholding the death sentence:
“The conclusion that I have reached with regard to the
constitutionality of the death penalty itself makes my decision in this case particularly difficult. It does not, however,
justify a refusal to respect precedents that remain a part of
our law. This Court has held that the death penalty is constitutional, and has established a framework for evaluating
the constitutionality of particular methods of execution.”
During our discussion prior to the formal interview on
February 8th, the Justice brought up the Baze opinion. He
said that, from his perspective, it was a strong constitutional
condemnation of capital punishment. He said, with a smile,
that unfortunately everyone remembers the last paragraph
rather than the paragraph before it. But, that last paragraph
is very much Justice Stevens deciding the case before him
and not judicially legislating.
Justice Stevens retired in 2010. He wrote for the New
York Review of Books and then published his own book,
entitled Six Amendments. That book spoke to his continuing commitment to stare decisis and principled decision
making. He felt that the law resulting from certain decisions was wrong. Therefore, he proposed Constitutional
Amendments for each of the particular issues. As to the
death penalty, Justice Stevens reviewed the profound problems that were associated with capital punishment and he
proposed an amendment to repeal it.
After Justice Stevens retired, in the case of Glossip v. Gloss,
Santa Barbara Lawyer
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Justice Breyer, joined by Justice Ginsberg, wrote a dissent to
the denial of certiorari. Justice Breyer focused his attention
on the delay that has occurred between the conviction and
current state of the case on petition for writ of certiorari.
He invited briefing on the constitutionality of the death
penalty under the Eighth Amendment. To date, he has not
had the four votes for a grant of certiorari on the overall
Eighth Amendment challenge.

Lackey …. [T]he benefit portion of the balance is reduced
substantially … by the diminishing need for the death penalty, because with the available sentence of incarceration
without possibility of parole the deterrence value of the
penalty has diminished almost to zero. So on a constitutional analysis as well as a policy analysis, if the benefits are
trivial compared to the potential harm of such an important
issue, as a matter of sound policy you should get rid of it.”

Interview with Justice Stevens, February 8, 2016

Voter and Legislative Remedies

As mentioned in the Introduction, I had the rare privilege
of interviewing Justice John Paul Stevens at a recording
studio in Ft. Lauderdale, Florida. The Justice started by
making, in his words, “a few remarks on why it is appropriate for this Country to abolish the death penalty.” He
gave his reasons:

In response to my question as to whether it is time for the
Supreme Court to take the Eighth Amendment issue head
on, he said, “[o]f course I think that is only one of the things
that should be done. I think that the death penalty should
be opposed both in the Supreme Court on Constitutional
grounds, which would be their only basis for considering
the issue, but it seems to me that it is also appropriate for
state legislatures or state voters to consider the wisdom or
lack of wisdom in continuing to maintain such an expensive
and unrewarding form of penalty because I really think as
time has gone by, it has become more and more obvious
that the benefits that are available from imposing the death
penalty have reduced in significance dramatically.”
“So, the answer is yes. I feel even more strongly, and I
have thought about this repeatedly, and the more I think
about it, the more it seems to me that it really doesn’t
make much sense for society to engage in such a wasteful
enterprise when there are so many good arguments against
going forward. The issue should be reflected on by voters
in states, state by state, it should be considered by judges
on the state level …. It’s a matter that can be addressed at
the state level, the federal level, the legislative level and in
a judicial forum.”

Finality
The Justice said, “[a]fter a defendant has been executed, it
is too late to correct any errors in the proceedings, including
those which would establish the defendant’s innocence.”
He noted that more than 140 people were released from
death row between 1973 and 2012 as a result of evidence
of their wrongful conviction and, as the increasing number
of these exonerations demonstrates, “the criminal justice
system is not infallible.”
“Given the ever present potential for error in every case,
the risk of error in capital cases is simply unacceptable.”
Referring to an example of an innocent man being executed, he said, “[i]t is time to put an end to mistaken and
irrevocable state action of that kind; a goal that can only be
accomplished by abolishing the death penalty.”

Cost
“ … [T]here remains the unacceptable cost of prosecuting
capital cases. The expense of capital trials is particularly outrageous, in light of the lack of evidence supporting capital
punishment’s justifications, including deterrence. Few other
civilized societies engage in such a wasteful use of resources
with no demonstrated benefit to society. Taxpayers should
terminate this waste as expeditiously as possible.”

Quality of Representation
“As long as the death penalty continues, however, it is
critical that capital defendants receive the strongest possible
defense against that irreversible sentence.”

Time and Delay
“Just talking about the time that is involved in imposing the death penalty is addressed in my short opinion in
March 2016

Conclusion
Justice Stevens’ opinion on the constitutionality and the
political wisdom of capital punishment has evolved in a
thoughtful progression over many years. His conclusion
is unequivocal: the death penalty should be abolished. He
also recognizes that the Court is limited to ruling on Eighth
Amendment grounds and that it does not seem in the offing. Meanwhile, he strongly supports political remedies
including legislative and voter abolition.

Robert Sanger is a Certified Criminal Law Specialist and has
been practicing as a criminal defense lawyer in Santa Barbara
for over 40 years. He is a partner in the firm of Sanger Swysen
& Dunkle. He is a Director of Death Penalty Focus.
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You are cordially invited to attend the enrobing ceremony of

Raimundo Montes De Oca
As Judge of the Superior Court of California County of Santa Barbara
Thursday, April 14, 2016 at 5 pm
Solvang Veterans’ Memorial Building
1745 Mission Drive
Solvang, California
Reception immediately following
James Herman
Presiding Judge
Superior Court of California
County of Santa Barbara

March 2016
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Important Tax and
Social Security Planning
Updates for Married
Couples in 2016
By Rudy E. Brandes

I

magine you were told to cross the street. What you
were not told is that a ferocious tiger might lie on the
other side of the fence across that street. Planning for
clients can sometimes feel this way – it’s difficult to plan
with certainty when the federal government so frequently
amends the rules. Thankfully, some practical tax planning
for certain taxpayers including married couples can be
performed with more confidence in 2016 (compared to
prior years). Why? The Protecting Americans from Tax
Hikes Act of 2015 (PATH) made permanent several tax
items that kept getting “kicked down the road” in past
years, and extended some rules for the 2016 tax year that
were set to expire in 2015. On the other hand, planning
for a married couple’s Social Security benefits has become
more challenging – specifically, the Bipartisan Budget Act
of 2015 eliminated some popular Social Security claiming
strategies for married couples that do not meet certain age
and filing requirements by the end of April 2016.

Qualified Charitable Distribution Rule Made
Permanent
The PATH Act, passed only weeks before the end of 2015,
made Qualified Charitable Distributions (QCD) to help
satisfy Required Minimum Distribution (RMD) obligations
permanent beginning in the 2015 tax year.1 The PATH Act
permanently extended the eligibility of 70 ½ year olds to
direct their Individual Retirement Account (IRA) provider
to pay up to a $100,000 distribution from their IRA per tax
year directly to a charity. 2
Note that a QCD distribution is essentially an “abovethe-line” type of deduction because the taxpayer does not
have to include the QCD in their Adjusted Gross Income
(AGI) calculation.3 At the same time, this sort of distribution can help satisfy part or all of the respective taxpayer’s
RMD obligation for a particular tax year.4 This is important
to know because married couples that both have RMD
obligations from their respective IRAs can be vaulted into
higher tax brackets as they enter advanced years. Thus,
performing a QCD to help satisfy RMD obligations can
come in handy. For example, married couples with Tra22

ditional IRA balances may be looking to donate to certain
charities.5 Imagine if this married couple wanted to keep
their taxable income below the 25% bracket so all of their
qualified dividends and long-term capital gains would get
taxed at a 0% rate6 (by keeping taxable income at or below
$75,300 for a married couple filing a joint return in 20167).
Alternatively, imagine the couple was trying to avoid triggering the 3.8% Net Investment Income Tax which kicks
in when a married couple files a joint return that exceeds a
modified AGI of $250,000.8 When appropriate, QCDs can
be helpful to manage certain tax situations.

Discharge of Qualified Principal Indebtedness
Rules Extended
Some taxpayers, including married couples, may also be
in a tax situation caused by their home being underwater
(i.e., the fair market value of their primary residence is less
than the mortgage balance owed), and looking at the tax
consequences associated with cancellation of debt income.
The PATH Act of 2015 extended and modified legislation
that excludes from gross income the discharge of qualified
principal residence indebtedness.9 Keep in mind that this
rule only applies to certain discharges taking place prior to
January 1, 2017, and for discharges after December 31, 2016
as long as the respective discharge is pursuant to a written
agreement entered into on or before December 31, 2016.10

Key Social Security Planning Strategy Set To
Expire in April 2016
Prior to the passage of the Bipartisan Budget Act of 2015
(BBA), optimization of Social Security claiming strategies
became quite popular (especially for married couples). One
of the most popular strategies for married couples became
commonly known as the “switching strategy”.
The switching strategy generally involved situations
where both spouses had relatively similar levels of Social
Security benefits (that were not yet claimed), had each
achieved full retirement age, and both wanted to delay their
Social Security retirement benefits until age 70 to maximize
delayed retirement credits (DRCs).11 The DRC could add
up to an 8% per year increase to an individual’s primary
insurance amount for every year that a spouse waits to
claim Social Security benefits beyond full retirement age
through age 70.12
Here is how the strategy typically worked. One spouse
would file and suspend Social Security benefits upon
reaching full retirement age. 13 At the same time, the
other spouse (i.e., the non-suspending spouse) would file
Continued on page 25
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White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:
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222 E. Carrillo St, Suite 101
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The SBCBA Estate Planning / Probate Law Section Presents:
Digital Asset Landscape: Preparation for Changes in Legislation
When:
Wednesday, March 23, 2016, 12:00 – 1:30 p.m.

Where:
Santa Barbara College of Law

MCLE:
1.0 hour General Credit (credit pending)

Speaker:
Rich Martin, CEO of Directives Online
https://www.facebook.com/directivesonline/
https://www.linkedin.com/company/directivesonline.com
https://twitter.com/directiveshelp

About the Presentation:
Join Rich Martin, who has over 20 years of experience in health care, technology, and estate planning. Rich is the CEO
of Directives Online and former VP of DCS, a provider of digital assets and directive tools. The discussion will focus on:
• Defining “digital assets”;
• The murkiness of current law;
• Proposed legislation: UFADDA vs. PEAC; and
• Client recognition of assets, digital asset planning, and staying compliant.

Price:
$30 members, $35 non-members (includes lunch catered by South Coast Deli)

Contact Information/R.S.V.P.:
Please RSVP by March 22, 2016, by e-mail to mmcnally@aklaw.net or by telephone to Michael McNally at (805) 9638611 and make checks payable to Santa Barbara County Bar Association. Checks should be mailed to Allen & Kimbell,
Attn: Michael McNally, 317 E. Carrillo Street, Santa Barbara, CA 93101.
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Brandes, continued from page 22
a “restricted application” solely for spousal benefits at full
retirement age. Both the spouse that filed and suspended
benefits, and the spouse that filed for restrictive spousal
benefits would continue to receive DRCs through ages 70
on their own Social Security retirement benefits – increasing their respective primary insurance amounts by up to
32% from full retirement age. In other words, one spouse
could technically receive spousal benefits beginning at full
retirement age, while both spouses’ benefits continued to
earn DRCs. As each respective spouse attained age 70, that
spouse would turn on their own increased Social Security
retirement benefits.
The BBA ended this strategy for married couples not
meeting strict age and filing requirements – essentially creating two regimes. One regime grandfathers in the old rule as
long as three items are satisfied: (1) one spouse must file and
suspend on or before April 29, 2016; (2) the spouse that files
and suspends must have been born on or before April 30,
1950; and (3) the opposite spouse filing (or planning to file)
solely a restricted application for spousal benefits was born
on or before January 1st, 1954.14 The new regime eliminates
the switching strategy altogether for married couples that
do not meet the aforementioned requirements.15
Practically speaking, the new regime disallows
a situation where one spouse files and suspends
their own retirement benefit at full retirement
age (while still earning DRCs) to solely trigger a
spousal benefit.16 Confirming which regime your
married clients fall under will be critical for Social
Security planning in 2016.

of Law (Executive Program), and is a Certified Financial PlannerTM professional. This article should not be taken as individual
investment advisory advice.
This article was first published in the February 2016 issue of the
Riverside County Bar Association’s Riverside Lawyer magazine.

Endnotes
1
2
3
4
5

6
7
8
9
10
11
12
13
14
15
16

Conclusion
Tax planning is important for married couples
in 2016 – especially for clients trying to manage
their AGI with the Qualified Charitable Distribution rules that are now permanent, or by obtaining some relief from the discharge of Qualified
Principal Indebtedness rule that expires in 2016.
However, perhaps most important in early 2016 is
Social Security Planning for married couples that
potentially fall under the old regime of switching
strategy rules – these couples should determine
whether and how they are impacted by these rule
changes before the end of April 2016.
Rudy E. Brandes is a Financial Advisor at Jackson Financial Management, a Registered Investment Adviser
located in Costa Mesa, CA. He completed his master
of laws in taxation at the New York University School
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26 U.S.C. § 408(d)(8).
26 U.S.C. § 408(d)(8)(A).
Id.
26 U.S.C. § 408(d)(8).
For additional information on the types of charitable organizations that satisfy QCD requirements, see 26 U.S.C. § 408(d)(8)
(B) & (C).
26 U.S.C. § 1(h)(1)(B).
See Revenue Procedure 2015-53, Section 3, Table 1.
26 U.S.C. § 1411(b)(1).
26 U.S.C. § 108(a)(1)(E) & (h)(2).
26 U.S.C. § 108(a)(1)(E)(i) & (ii).
See https://www.ssa.gov/planners/retire/suspend.html.
See https://www.ssa.gov/planners/retire/delayret.html.
42 U.S.C. § 402(w)(2)(B)(ii).
Bipartisan Budget Act of 2015, Pub. L. No. 114-74, § 831; GN
00302.400.
42 U.S.C. § 402 (z)(3)(B) & (r)(2).
Id.
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Attorney Diana P. Lytel and her husband Kipley J. Lytel
are pleased to announce the birth of their daughter London Kinsey Lytel. London was born on January 6, 2016
at Cottage Hospital in Santa Barbara. She weighed in at 7
pounds and 19 inches long. Mom and baby are doing well.
London is the first child for Kipley and Diana. Diana is a
partner at Lytel & Lytel, LLP in Santa Barbara and her
practice focus is primarily in litigation.
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Classifieds
Office Space For Rent

Across from the Courthouse,
includes furniture (if needed), reception, conference rooms, kitchen,
copier, scanner, and postage meter.
Contact Howard Simon at hmsatty@
cox.net or 963-9500 x 3.

Associates Sought

Price, Postel & Parma, a longstanding law firm in Santa Barbara,
is seeking both a litigation associate
and a transactional associate with
superior credentials from major law
schools and 2-5 years of significant
experience. Compensation is commensurate with skills, education and
experience. Please submit a cover
letter and resume via email to Craig
A. Parton at cap@ppplaw.com.

Allen & Kimbell, LLP

provides personalized real estate,
estate planning, business counseling,
and litigation legal services. The firm
currently seeks applicants for:

Associate Attorney:

Candidates must be a member of the
California State Bar with one to four
years of transactional or litigation
experience. Superior writing ability,
academic credentials and work ethic
are essential.

Paralegal / Legal Assistant: Candidates must have a

college degree and paralegal certificate. Prior experience is useful, but
we seek someone who can learn to
work effectively within the structure
of our firm’s practice.
Our competitive compensation
packages include a 401(k) and profit
sharing plan. Applicants may submit
resumes to Allen & Kimbell, LLP,
Attn: Jackie Nielsen, P.O. Box 36,
Santa Barbara, CA 93102, or by email
to jnielsen@aklaw.net.

Personal service From local attorneys
Consider Maho PrentiCe For Your
Personal injurY reFerrals

Maho Prentice LLP is a Santa Barbara firm which focuses its practice
on handling plaintiff personal injury cases. We welcome your referrals
on matters of personal injury and wrongful death and pay referral fees
per State Bar rules. Maho Prentice has successfully obtained settlements
and verdicts in amounts exceeding $17 million dollars in the past two
years alone. We will speak with all potential clients free of charge and
will handle all good cases anywhere in the State of California. Please
consider establishing a rewarding relationship with us.

Fifthian Building
629 State St., Suite 217, Santa Barbara, CA 93111

The Other Bar:

www.maho-prentice.com
(805) 962-1930

Meets every Tuesday at noon at 330 E. Carrillo St. We are
a state-wide network of recovering lawyers and judges
dedicated to assisting others within the profession who
have problems with alcohol or substance abuse. We protect
anonymity. To contact a local member go to http://www.
otherbar.org/ Link: Santa Barbara in ‘Meetings’ menu.
March 2016
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For your Real Estate needs, choose
carefully and choose experience!

“I’ve been a Lawyer for 23 years and a Real Estate Broker with
my own company for over 20 years.”
“As a real estate company owner beginning my 20th year of serving Santa Barbara, I look
forward to helping you buy or sell real estate property, and as always, personally dedicating
myself to striving for excellence in every transaction.”

Gary Goldberg

Over $550,000,000 Sold Since 2000

UC Hastings College of Law • Order of the Coif
CalBRE License # 01172139

(per MLS Statistics in Gross Sales Volume)

Real Estate Broker • Licensed Attorney

Among the top 10 agents in Santa Barbara

• Intensive Marketing Plan for
each listing
• Member, Santa Barbara, Ventura,
and Santa Ynez Real Estate
Boards
• Expert witness in Real Estate
and Divorce Matters, and Estate
Planning
• Licensed Attorney, Professor
Real Estate Laws Course at
SBCC

1086 Coast Village Road, Santa Barbara, California 93108 • Office 805 969-1258 • Cell 805 455-8910
To view my listings visit www.garygoldberg.net • Email gary@coastalrealty.com
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