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Lawyer Professional Liability Insurance

Get the Best Coverage
at the Best Price

Selecting the right insurance broker
is the first step in protecting your
assets, clients, reputation and
practice. You need a policy that .
serves your best interests at an ; “"\ ~
affordable premium, and we offer r \,\

you that choice. :
3

Walter R. Anderson Insurance has '
specialized in lawyer malpractice
insurance since 1981. We negotiate
terms with 19 insurers throughout
California, so we can offer you

the best coverage options at the

best prices.

a¥
i,

Get the Best Choice
of Coverage and Price

If fifty percent of your practice is
devoted to one category, and
you've had no claims in the last five
years, you should be eligible for a
large discount in your insurance
premiums.

Or visit us online and complete
the law firm information form:

Lawyers-Insurance.com
Click on Get Started Now

December 2021 ‘ 3




Santa Barbara County Bar Association

www.sblaw.org

2021 Officers and Directors

Officers Directors
ELIZABETH DIAZ BRADFORD BROWN ERIN PARKS
President Law Offices of Brad Brown, APC  Attorney at Law
Legal Aid Foundation 735 State St, Ste 418 625 E. Victoria St

301 E. Canon Perdido St
Santa Barbara, CA 93101
T: (805) 963-6754
ediaz@lafsbc.org

ERIC BERG
President-Elect

Berg Law Group

3905 State St, Ste 7-104
Santa Barbara, CA 93105
T: (805) 708-0748
eric@berglawgroup.com

JENNIFER GILLON DUFFY
Secretary

Rimon Law

200 E. Carrillo St, Ste 201
Santa Barbara, CA 93101

T: (805) 618-2606
jennifer.duffy@rimonlaw.com

STEPHEN DUNKLE

Chief Financial Officer
Sanger, Swysen, & Dunkle
222 E. Carrillo St, #300
Santa Barbara, CA 93101

T: (805) 962-4887
sdunkle@sangerswysen.com

AMBER HOLDERNESS
Past President

Office of County Counsel
105 E. Anapamu St, #201
Santa Barbara, CA 93101
T: (805) 568-2969

aholderness@co.santa-barbara.

ca.us

Santa Barbara, CA 93101
T: (805) 963-5607
brad@bradfordbrownlaw.com

IAN ELSENHEIMER
Ferguson Case Orr Paterson LLP
1050 S Kimball Rd

Ventura, CA 93004

W: www.fcoplaw.com

T: (805) 659-6800, ext. 203

F: (805) 659-6818
ielsenheimer@fcoplaw.com

TAYLOR FULLER

Herring Law Group

559 San Ysidro Rd

Ste G

Santa Barbara, CA 93108
tfuller@theherringlawgroup.com

RICHARD LLOYD
Cappello & Noel LLP

831 State St

Santa Barbara, CA 93101
T: (805) 564-2444
tlloyd@cappellonoel.com

TERESA MARTINEZ
Office of County Counsel
105 E. Anapamu St, # 201
Santa Barbara, CA 93101
T: (805) 568-2950
teresamartinez@co.santa-
barbara.ca.us

TARA MESSING

Adams Broadwell Joseph &
Cardozo

601 Gateway Boulevard, Ste 1000
South San Francisco, CA 93408
T: (650) 589-1660
tmessing@adamsbroadwell.com

Santa Barbara, CA 93103
T: (805) 899-7717
law@erinparks.com

JESSICA PHILLIPS
Maho & Prentice LLP
629 State St, Ste 217
Santa Barbara, CA 93101
T: (805) 962-1930
jphillips@sbcalaw.com

MICHELLE ROBERSON
Sierra Property Group, Inc.
5290 Overpass Rd, Bldg C
Santa Barbara, CA 93111
T: (805) 692-1520 *102

michelle@sierrapropsb.com

RUSSELL TERRY

Reicker, Pfau Pyle & McRoy LLP
1421 State St, Ste B

Santa Barbara, CA 93101

T: (805) 966-2440
rterry@rppmh.com

Staff

LIDA SIDERIS

Executive Director

15 W. Carrillo St, Ste 106
Santa Barbara, CA 93101
T: (805) 569-5511

Fax: 569-2888
sblawdirector@gmail.com

Mission Statement

Santa Barbara County Bar Association

The mission of the Santa Barbara County Bar Association is to preserve the integrity of the
legal profession and respect for the law, to advance the professional growth and education

of its members, to encourage civility and collegiality among its members, to promote equal

access to justice and protect the independence of the legal profession and the judiciary.

Santa Barbara Lawyer

A Publication of the Santa Barbara
County Bar Association

©2021 Santa Barbara County Bar Association

CONTRIBUTING WRITERS
Michael Neal Arnold
Elizabeth Diaz
Teresa M. Martinez
Patrick J. McKinley

Robert W. Olson, Jr.
Robert M. Sanger
Jennifer Smith

EDITOR
Erin Parks

ASSISTANT EDITORS
Tara Messing
Lida Sideris

MOTIONS EDITOR
Michael Pasternak

PHOTO EDITOR
Mike Lyons

GRAPHIC DESIGN
Baushke Graphic Arts

* %k

Submit all EDITORIAL matter to
sblawyermagazine@gmail.com
with “SUBMISSION” in the email
subject line.

Submit all MOTIONS
to Michael Pasternak at
pasterna@gmail.com

Submit all ADVERTISING to
SBCBA, 15 W. Carrillo Street,
Suite 106, Santa Barbara, CA 93101
phone 569-5511, fax 569-2888
Classifieds can be emailed to:
sblawdirector@gmail.com

4 ‘ Santa Batbara Lawyer



mailto:ediaz@lafsbc.com
mailto:eric@berglawgroup.com
mailto:sdunkle@sangerswysen.com
mailto:aholderness@co.santa-barbara.ca.us
mailto:aholderness@co.santa-barbara.ca.us
mailto:brad@bradfordbrownlaw.com
mailto:rlloyd@cappellonoel.com
mailto:teresamartinez@co.santa-barbara.ca.us
mailto:teresamartinez@co.santa-barbara.ca.us
mailto:tmessing@environmentaldefensecenter.org
mailto:law@erinparks.com
mailto:michelle@sierrapropsb.com
mailto:rterry@rppmh.com
mailto:sblawdirector@gmail.com

December 2021 o Issue 591

Official Publication of the Santa Barbara County Bar Association L a V 'v y e r

Articles 22 Desistance From Crime, Robert M. Sanger

7 Santa Barbara County Bar Association’s Outgoing .
President’s Message, Elizabeth Diaz Sections

9 Texas’ Senate Bill 8 is an Attack on All 33 December Calendar
Constitutional Rights, Teresa M. Martinez 34 Classifieds

11 Teaching American Criminal Law and Procedure On the Cover

Around the World, Patrick J. McKinley Santa Barbara during the Holidays by Fritz Olenberger

16 A Year in Review: Santa Barbara Legal Aid Secures
Justice by Filling in the Gaps, Jennifer Smith

18 More Tax $avings for S Corporations: Bypassing
the Personal SALT $10,000 Deduction Limit, Robert W.
Olson, Jr.

20 Value, Price, and Cost—They Are Not The Same
Thing, Michael Neal Arnold, MAL MRICS

Life happens. And you want to be ready when it does.

Let us help you take care of what matters most

Getting to know you and what you care most about— planning for college, taking care of an elder family member, passing a legacy to future
generations, buying a second home —is so important. Once we understand your priorities, together, we can help you pursue the goals you've
set for yourself and your family. Call to learn more today.

Merrill Lynch Wealth Management

The Gamberdella-Spruill Group
1424 State Street
Santa Barbara, California 93101

805.963.6310
marc_gamberdella@ml.com

www.fa.ml.com/gamberdella_spruill

MERRILL&E

ABANK OF AMERICA COMPANY

Merrill Lynch, Pierce, Fenner & Smith Incorporated (also referred to as “MLPF&S” or “Merrill") makes available certain investment products sponsored, managed, distributed or provided by
companies that are affiliates of Bank of America Corporation (“BofA Corp.”). MLPF&S is a registered broker-dealer, Member SIPC and a wholly owned subsidiary of BofA Corp.

Banking products are provided by Bank of America, N.A, Member FDIC and a wholly owned subsidiary of BofA Corp.

Investment products: | Are Not FDIC Insured | Are Not Bank Guaranteed | May Lose Value |
© 2019 Bank of America Corporation. All rights reserved. ARXNBKOX Vault-BA14M7 | MLWM-320-AD | 471089PM-0819 | 08/2019

“nE Santa Bartarn
December 2021 ‘ 5 L County Bar




E-Filing &
E-Recording

Easy Breezy.

Ready to save time, trees, and money by using e-fling and e-recording
services? The CPS e-filing portal is user friendly, cost efficient, and accepted
at California mandated e-filing courts. As a family-owned company, our local
team of experts are here to help you every step of the way. Now that’s easy.

COMMERCIAL

PROCESS SERVING, INC.

Your Complete Legal Service Solution Since 1993

Process Serving | E-Recording | E-Filing | Court Filing | Skip Tracing
On-Site/Off-Site Scanning | Subpoena Preparation | Depo Officer | Messenger Services

comproserve.net | 805.650.9291
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President’s Message

Santa Barbara
County Bar
Association’s
Outgoing President’s
Message

By ErizareTH Diaz

022 is almost here and my time as President of the
2 Santa Barbara County Bar Association (SBCBA) will

be over at the end of this month. I will soon join the
ranks of former Bar Presidents.

It was a pleasure and a privilege to be the 2020 and 2021
SBCBA President. Although we did not see each other in
person this year at the traditional annual events, and my
year as president was far from traditional, it was still the
highlight of my legal career. The Board and I made the best
of this year despite the global pandemic. We all adapted to
anew way of living and slowly are returning to our normal
lives. It is my hope that we will see each other in-person
in the upcoming year.

Many thanks to the 2021 Board for their time and work,
and I especially would like to thank the departing board
members, Tara Messing, Deborah Boswell, and Amber
Holderness.

This year, SBCBA continued to hold Mandatory Con-
tinuing Legal Education conferences via Zoom, and one
in-person. The SBCBA also made it a priority to keep the
membership informed of information from the Court, the
Presiding Judge, and the Chief Justice. Thank you, Lida
Sideris, for holding down the SBCBA office and ensuring
the Santa Barbara Lawyer magazine was completed on time
and the newsletters were sent out. Thank you, Christy
Barkey, for your help as well.

Additionally, in 2021, SBCBA created the Diversity and
Inclusion Task Force (Task Force) to promote access, diver-
sity, and inclusion amongst professionals in the local legal
community; an idea that I envisioned for years prior to
becoming SBCBA President in 2020. The Task Force com-
mittee members include me, Claire K. Mitchell, Michelle
Roberson, Elvia Garcia, Kate Lee, Ian Elsenheimer, Luer Yin
and Jill Monthei. I would also like to acknowledge com-
mittee members who are no longer on the committee but

were instrumental in
creating the Task Force,
Zahra Nahar-Moore,
and UCSB interns,
Fatima Said and Ikenna
Ojukwu.

As the Task Force took
shape, the Santa Barbara
Women Lawyers joined
forces with the SBCBA
towards the promotion
of gender equality. This
collaboration also led to
others. Currently, the
Task Force is made up of
local attorneys, student
interns, and representa-
tives from the Santa
Barbara Women Lawyers, Santa Barbara Barristers, Santa
Barbara County Bar Foundation, and the Northern Santa
Barbara County Bar Association.

The Task Force established goals that it has been dili-
gently working on. The first goal was to provide education
on diversity to the local legal community. Under this goal,
the committee created a survey to determine the depth of
diversity. There was a great response to the Task Force’s
survey which will be shared in an upcoming Santa Barbara
Lawyer article. Be on the lookout for it.

The Task Force is planning an in-person diversity presen-
tation in 2022. With this goal, the Task Force also created a
diversity and inclusion resource guide that was sent out to
the SBCBA membership. The guide links various resources
such as books, articles, and videos on the topic of diversity
in the workplace and in the legal profession. The Task Force
plans to add to the resource guide in the upcoming year.

The Task Force’s second goal was to create a mentorship
and scholarship program for students. Seeing this goal come
together has been exciting. The Task Force has created a
program for students, in particular students of color and
diverse backgrounds, to connect with legal professionals
via career panels and internships. The Task Force held a
career panel in October 2021 for Santa Barbara City College
students. The career panel included me, attorney Monique
L. Fierro with Bamieh & DeSmeth, and Santa Barbara Su-
perior Court Judge Von Deroian, with a special appearance
by Judge George Eskin. A second career panel was held in
November 2021 for University of California, Santa Barbara
students. The career panel included me, attorney Claire
K. Mitchell with Rimon Law, and Santa Barbara Superior
Court Presiding Judge Gustavo Lavayen. The career panels

Elizabeth Diaz
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were a great success, as they allowed the students to learn
from the panelists’ personal and professional experiences.
Seeing and hearing the students’ excitement was rewarding,
and hopefully will lead to those students becoming future
lawyers, judges, and legal professionals.

The scholarship component to the Task Force’s second
goal is progressing steadily. The Santa Barbara County Bar
Foundation is collaborating with the Task Force to create a
special scholarship to help students of diverse backgrounds
with expenses related to the Law School Administration
Test (LSAT) and the California State Bar examination. We
are currently completing the guidelines and procedures and
plan to unveil the scholarship program in 2022 in order to
begin accepting donations.

The work of the Task Force has only just begun and will
continue next year. My hope is that it will evolve into a
permanent committee within the SBCBA and that it will
continue to work on promoting diversity and inclusion in
the legal profession. Thank you to the Task Force for their
time, dedication, and hard work.

Being SBCBA President has taught me a lot. I hope it has
inspired my nieces and nephews (pictured in this article) to
take on new and challenging opportunities, to show what
they can accomplish if they accept them. I am glad that I
have been able to serve as President, and although it was an
unorthodox presidency, I still had a good time. I am grateful
that this opportunity has allowed me to create something
that will last longer than my term as president. M

Elizabeth Diaz is the Managing Attorney for the Family Violence
Prevention and Immigration Program at the Legal Aid Foundation
of Santa Barbara County, in Santa Barbara, focusing her practice
primarily on restraining orders and other related family law and
civil matters for victims of domestic violence, elder abuse, sexual
abuse and human trafficking. Elizabeth was born and raised in

Santa Barbara. Spanish was her first language. Elizabeth earned
her Bachelor of Arts degree in Law and Society at the University
of California, Santa Barbara, and her Juris Doctor degree from
the Santa Barbara College of Law. In 2017, Elizabeth received
the Deborah Talmage Attorney of the Year Award, and is the first
Hispanic attorney to serve as the Santa Barbara County Bar As-
sociation’s President, and the first President to serve for two years
instead of the traditional one-year term.

Santa Barbara Lawyer

Carrington (ratc@cox.net).

SEEKS SETTLEMENTS, VERDICTS & DECISIONS

SBL encourages all SBCBA members to share notable non-confidential settlements, verdicts
or decisions. The information is valuable to our membership.
Please submit information to Victoria Lindenauer (Lindenauer mediation@cox.net) or R.A.
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Feature

Texas’ Senate Bill
8 is an Attack on

All Constitutional
Rights

By TERESA M. MARTINEZ

n November 1, 2021, the Supreme Court of the
O United States (SCOTUS) heard oral argument in

the cases Whole Woman’s Health v. Jackson' and U.S.
v. Texas, et. al.” regarding Texas’ recently enacted Senate Bill
8 (S.B. 8). S.B. 8 bans a woman’s right to obtain abortion
care after a fetal heartbeat is detected?® in direct contraven-
tion of Supreme Court precedent, which established a
constitutional right to abortion care up to the point at which
the fetus becomes viable* under Roe v. Wade’ and Planned
Parenthood of Southeastern Pennsylvania v. Casey.5 S.B. 8 con-
tains no exceptions for pregnancies resulting from rape or
incest and provides only a limited exception for “medical
emergencies” that prevent compliance with the law.”

The issues before SCOTUS were not to determine
whether S.B. 8 was constitutional, but rather to determine
how the law can be challenged. S.B. 8, which took effect
on September 1, 2021, enables private individuals as op-
posed to state actors, to sue abortion providers or others
who “aids or abets” a woman in obtaining abortion care
in Texas, including paying for or reimbursing the costs of
an abortion through insurance.® These private attorneys
general may recover no less than $10,000 in damages for
each abortion performed or induced.’

Additionally, if a provider prevails in an S.B. 8 suit, the law
allows the provider to be sued again and again, even for the
same abortion at issue in a prior case. 1 There is no issue
preclusion effect for a defendant unless the defendant has
paid the full amount of statutory damages in a prior suit.!!
And while a prevailing plaintiff may be awarded attorneys’
fees and costs, there is no such provision for a prevailing
defendant.’? Furthermore, a provider who performs an abor-
tion in reliance on any court decision that invalidates the
law, if that decision is subsequently overruled, would be in
violation of S.B. 8 even if that court decision had not been
overruled when the defendant performed the abortion.'

As described by Justice Sotomayor, S.B. 8 “purports to
restrict constitutional and procedural defenses, limit the
preclusive effect of court rulings, and impose retroactive
liability for services provided while the Act is enjoined

if the injunction is lat-
er overturned.”!* “The
State defendants argue
that they cannot be re-
strained from enforcing
their rules because they
do not enforce them in
the first place.”®

The questions pre-
sented to SCOTUS were
(1) whether the state can
insulate from federal-
court review a law that
prohibits the exercise of
a constitutional right by
delegating to the general
public the authority to
enforce that prohibition
through civil action;'s and (2) whether the United States
may bring suit in federal court and obtain injunctive or
declaratory relief against the state, state court judges, state
court clerks, other state officials, or all private parties to

prohibit S.B. 8 from being enforced."”

Teresa M. Martinez

Whole Woman’s Health v. Jackson

The first question was posed in Whole Woman’s Health
v. Jackson,” a case brought by Texas abortion providers,
abortion funds, practical support networks, doctors, health
center staff, and clergy members prior to the law being
enacted.”” The lawsuit named as defendants every state
court trial judge and county clerk in Texas, the Texas Medi-
cal Board, the Texas Board of Nursing, the Texas Board of
Pharmacy, the attorney general, and the director of Right
to Life East Texas, who had openly called for people to sue
their local abortion providers under S.B. 8.%°

After defendants’ motion to dismiss was denied by the
Federal District Court Judge for the Western District of
Texas, defendants filed a notice of appeal with the Fifth
Circuit Court of Appeal, who issued an order stopping
all proceedings in the District Court including canceling
a preliminary injunction hearing.?! The Court of Appeal
also denied the plaintiffs’ request to expedite the appeal of
the state’s motion to dismiss.?? The plaintiffs then filed for
emergency relief with the Fifth Circuit, which was denied,
and then filed an emergency request with SCOTUS to block
the law from taking effect, which was also denied.”

The Fifth Circuit later explained that, in its view, the
claims against state officials were barred by Texas’ sovereign
immunity.?* The court acknowledged that state officials
may be sued under Ex parte Young’s exception to state sov-
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ereign immunity,” but it found that exception inapplicable
because it concluded that the executive defendants had no
role in enforcing S.B. 8 and that state judges and clerks are
not proper defendants under Ex parte Young.®

U.S. v. Texas, et. al.

The second question was posed in the case brought by
the Federal Government against the State of Texas in U.S.
v. Texas, et. al.”’ The Government’s complaint includes
three claims for relief and alleges that S.B. 8 (1) violates
the Fourteenth Amendment and the Supremacy Clause; (2)
thatitis preempted to the extent it prohibits abortions that
federal agencies are charged with facilitating, funding, or
reimbursing; and (3) that it violates the federal government’s
intergovernmental immunity to the extent it regulates the
activities of the federal government and its contractors and
grantees.”

The District Court Judge issued a preliminary injunction
barring enforcement of S.B. 8 by state officials including
judges and clerks finding that the law “operates as a ban on
pre-viability abortions” in contravention of Roe and Casey.
¥ However, the Fifth Circuit Court of Appeal stayed the
injunction and the Department of Justice asked SCOTUS to
reinstate the injunction and hear the case as soon as possi-
ble.** SCOTUS deferred consideration of the Government’s
application to vacate the stay pending oral argument and
set oral argument for November 1, 2021.%!

During oral argument, a majority of the Supreme Court
Justices seemed inclined to allow abortion providers to pur-
sue challenges to S.B. 8.%? Justice Kagan observed “the ‘entire
point of” S.B. 8 is to ‘find the chink in the armor’ of Ex parte
Young, [which allowed] lawsuits in federal courts against
state officials to bar them from enforcing unconstitutional
laws, but prohibiting injunctions against state courts” and
“dismissed the idea that the court’s hands are tied merely
because ‘some geniuses came up with a way to evade
the commands of that decision, as well as ... the broader
principle that states are not to nullify federal constitutional
rights.””*3 Chief Justice Roberts and Justices Kavanaugh and
Barrett echoed similar sentiments and challenged Texas’
argument that defendants must first violate the law and be
sued in state courts in order to obtain federal court review.?
Several justices cited the chilling effect that S.B. 8 has given
the penalties and retroactive application.*

In response to Texas’ position that no one can sue to en-
join S.B. 8, Solicitor General Elizabeth Prelogar argued that
“[o]ur constitutional guarantees cannot be that fragile and
the supremacy of federal law cannot be that easily subject
to manipulation.” The justices were also concerned “about
the prospect that S.B. 8’s enforcement scheme could be used

-

to negate other constitutional rights. Kavanaugh cited a
‘friend of the court’ brief by the Firearms Policy Coalition,
a gun-rights advocacy group, arguing that the scheme could
[], ‘easily be replicated in other states’ to target gun rights,
free speech rights, or religious rights.”’

S.B. 8’s enforcement scheme is an attack on all of our
constitutional rights. If allowed to stand, states will be
emboldened to invalidate any federal constitutional protec-
tions that they do not agree with through similar statutory
mechanisms. Decades of struggles to obtain and maintain
civil rights, voting rights, women’s rights, religious free-
doms and many, many other constitutional protections
could be erased. Can our constitutional rights really be
that fragile?

SCOTUS’ decision is expected by summer 2022. W

Teresa M. Martinez is a Senior Deputy County Counsel with
the County of Santa Barbara and serves on the Board of Direc-
tors for the Santa Barbara County Bar Association. Any opinions
expressed herein are solely those of Ms. Martinez and do not
express the views or opinions of her employer.
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Teaching American
Criminal Law and
Procedure Around

the World

By Patrick J. McKINLEY

his article is about teaching in Europe, and some

| other countries, but it is also about the helpfulness

of local Bar Associations to new lawyers and law

students. Decisions, and assistance, made by a local Bar

Association had a lifetime ripple effect once I became a
practicing lawyer, as you will see.

[ grew up and went to law school at Duquesne University
in Pittsburgh, Pennsylvania. Upon taking the Pennsylvania
Bar it was necessary to complete a three-month clerkship
with a lawyer. No one in my family knew of an attorney
whom I could ask about a clerkship.! I contacted the local
Bar Association. During my three-year daytime law school
studies, the Allegheny County Bar Association granted me
some interest free loans to pay my tuition.?

Second, and most important, in the long-term, the Bar
Association provided me with a lawyer who allowed me
to clerk with his firm; one who, it turns out, was at the top
of the profession in Western Pennsylvania. Shortly after he
approved my clerkship, the lawyer became a United States
District Judge, and eventually went to the Federal Third
Circuit.* My classmates, on hearing who [ had as a lawyer
for the required clerkship, marveled at the fact that I was
coupled with one of the finest and well-respected lawyers
in town! I never forgot his kindness in taking me on for my
required clerkship.

After my clerkship, I moved to California, studied for the
bar in San Francisco, passed it, and worked as a Deputy
District Attorney (DA) in Kern County for a little more
than a year. [ was then hired in Santa Barbara as a Deputy
DA and remained in the local office for the next 38 years;
twenty-four of those years as the Assistant DA under for-
mer, and now sadly deceased DA, Tom Sneddon. Again,
the Allegheny County Bar Association’s help was significant
and had life-long ripples. I have found that many important
things seem to happen in life because of plain dumb luck.

I never had a law clerk from another country until 1994,
when a letter (before e-mail) came from a German law
student from the University of Tiibingen inquiring about
doing a legal clerkship with the Santa Barbara DA’s Office.

The letter was forward-
ed to me since my as-
signment then included
extraditions and all mat-
ters dealing with other
states and countries. I
responded, and the first
German law clerk came
for a three-month clerk-
ship. He was followed
by 32 more German
law clerks right up to
my retirement in 2008.
[ also had law clerks
from Argentina, Brazil,
Chile, Jordan, Korea,
Norway, Netherlands,
Switzerland, Thailand, Uruguay, and the United Kingdom.

As ] was approaching retirement, I was talking with my
last two German law clerks from Munster. When I told
them that I was worried about being bored in retirement,
they both retorted in unison: “You should teach criminal
law in Germany!” I never contemplated doing this but, as
soon as they said it, [ was keenly interested. I wrote to their
professor who gave me some leads. In 2009, I went to Dres-
den, Munich, and Bielefeld, Germany, to teach American
Criminal Law and Procedure, in English.

I produced my own teaching outline to accompany my
lectures,® and complimented them with numerous power
point presentations from my many cases over the years. I
loved it from the outset! I began my classes by explaining
to my German law students that the DA works very close
with the police in America, because we have to, as the
exclusionary rule casts a long shadow on the investigation

Patrick J. McKinley
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of crime.® Along with the outline, I provided the students
with a “Plea of Guilty” form, a complaint, an actual search
warrant and affidavit, a Faretta waiver,” and other docu-
ments that are referred to during the classes.

Some of the universities where I have taught required
a test. | have prepared the tests and graded them, and at
other times, I have prepared the test and a sample answer,
and the university personnel graded them. I always used
an essay test form; never fill-in the blanks, true/false, or
multiple choice.

During my classes, I spent a lot of time discussing the
enormous discretion that a DA has in America, such as:
to file a complaint or not to file; to charge a felony or a
misdemeanor; to issue an arrest warrant or send a letter to
appear; to take the case to the Grand Jury; to not object to
an “own recognizance” release; to seek the death penalty;
to file a three-strikes case; to enter in to a plea bargain; and
many other examples. This is why a dishonest, unethical, or
more often than not, a lazy prosecutor can cause so much
damage to individuals charged with a crime. I point out to
them that here in America, unlike other countries, because
of the 94% rate of criminal case pleas resulting from a plea
bargain, that it is the DA who does most of the sentencing,
not the judge!

[ taught all over Germany returning six times to Munich,
and had multiple teaching trips to other German universi-

ties.® I also taught in other countries as well,” including a
teaching trip to China with the help of my former boss,
retired Santa Barbara DA, Stan Roden, and one trip to Israel
because of contacts made during the Hively double homi-
cide in Montecito, resulting in a domestic prosecution in
Israel of the two killers. I made five trips to Israel on that
case alone, as well as to Nova Scotia for the extradition of
the person who hired the hit men.

Two years ago, just before the Covid-19 pandemic began
to disrupt our lives, I taught the course in Warsaw and in
Lublin, Poland.!® Santa Barbara Superior Court Judge, Brian
Hill, who also has taught in Bielefeld, Germany, recently,
assisted me in making the Polish connection. I just com-
pleted a two-city teaching trip in October 2021, returning
to Warsaw, and then to Budapest, Hungary. The arrange-
ments for all these trips were made by me, without the
intervention of any organized group.!!

In my classes, the students have always been fluent in
English, and some are from countries other than the host
country. In my recent classes in Budapest, Hungary, there
were nine law students from Hungary, and eight from
other countries. At times, if I slipped up and used slang
terms, it did cause questioning looks. For example, in one
of the murder cases I presented, [ stated that the victim was
dumped after the murder...”out in the boonies!” That took
some explaining! Otherwise, all the students I taught had no

: SRR 4
McKinley's Warsaw class in 2021

12 ‘ Santa Barbara Lawyer



Feature

trouble following the lectures and the legal issues involved.

Issues like the “Exclusionary Rule,” Miranda rights,
Brady,!? and other basic California and American legal
issues were all discussed in my classes. Despite being a
prosecutor for my entire legal career, I tried very hard to
give a neutral and balanced look at our system. Not a month
goes by that a conviction is reversed; an innocent person
is freed, sometimes years later, for unethical violations, or
wrongful convictions resulting from faulty eye-witness
identification, an informer who lied, faulty science, and
often a combination of these and other factors. I tried to
“cover” these issues thoroughly and fairly.

The Santa Barbara Lawyer (SBL), published by our local
Santa Barbara County Bar Association, has also played a
key role in my classes, especially in dealing with “Brady”
issues. The many articles written by Robert Sanger for SBL
dealing with expert opinions on trace evidence, DNA, tool-
marks/firearms comparisons/genetic genealogy, standards
for experts to be governed by, and many other issues, have
been most helpful in keeping my teaching information cur-
rent and informative. Mr. Sanger’s articles were especially
helpful in Warsaw, Poland, where many of the students are
studying criminology.

In many countries law students study law in terms of A
did this, B did that, C did such and such, and ending with
what are the rights of the parties. In my classes they see a

real case, with a victim and a defendant who has a name;
real examples of closing arguments and an opening state-
ment in a multi defendant felony murder case. Opening
statements are almost never shown on TV shows in the
United States, or in Europe. Using actual cases that handled
worked well, and, as one German professor who attended
my class told me: “Pat, the students need to see that this
stuff we are teaching them about is....REAL!”

Since my retirement from the DA’s office, [ have contin-
ued to be involved in finding clerkships for German law
students, and the teaching trips have provided a steady
stream of students who want to come here for an unpaid
clerkship. Germany requires their law students to do a series
of clerkships, and these can be done anywhere in the world.
In this connection, three Santa Barbara Superior Court
Judges have allowed a clerkship, as have several private
civil and criminal lawyers, as well as the Public Defender’s
and DA’s offices.

Except in rare cases there is no financial compensation for
my teaching trips. Many of the universities in the former
Eastern Bloc countries are still very underfunded. It might
be possible to deduct some expenses from your Federal and
State tax return as a charitable deduction, but that question
is best left to your accountant. Nevertheless, the whole
experience is well worth it."* Plus, it gave me the chance
to see places I might never have visited otherwise.* In

Students in Beilefeld, Germany, class.
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Warsaw, for example, I walked from my hotel to the uni-
versity, and to the Frederic Chopin Museum, the Warsaw
Uprising Museum, the Warsaw Ghetto Museum, the Mu-
seum of the History of the Polish Jews, and others. Poland
and Hungary both suffered invasion, horrible destruction,
and occupation during WWII and then the Soviet takeover.
They love freedom. The “Chimes of Freedom” ring loud
and true for them now!"

To sum up, the teaching and interaction with the students
is enormously rewarding, and if you have an appreciation
for history and travel, then I hope I have inspired some of
you to give this a try. The teaching, the students, as well
as the law clerks, have been a wonderful addition to my
life here in Santa Barbara paradise! M

Patrick . McKinley attended Duguesne University School of
Law, in Pittsburgh, Pennsylvania. He served as Deputy District
Attorney, County of Kern, then Deputy District Attorney and As-
sistant District Attorney, in Santa Barbara County from 1970 to
2008. Mr. McKinley prosecuted numerous murders, rape, theft,
bribery, robbery, and other serious felony cases, as well as countless
misdemeanors. He tried over 330 jury trials that went to verdict.

ENDNOTES

1 My dad was a blue-collar machinist in West Homestead, Pennsyl-
vania. In 1892, The Homestead Strike occurred where Pittsburgh
steelworkers clashed with Pinkerton strike-breakers employed by
Andrew Carnegie, resulting in twelve deaths.

2 I needed those interest free loans because I lived at home, rode
the streetcar to law school, and worked as a delivery driver and
soda jerk to make some money. Yes, I paid it all back!

3 The Honorable Joseph E Weis, Jr., was appointed by President
Nixon to the United States District Court in Pittsburgh (Western
District of Pennsylvania), and in 1973 elevated to the United
States Court of Appeals for the Third Circuit. The United States
Courthouse in Pittsburgh, Pennsylvania is named after him. He
approved my clerkship sight unseen. I will be forever grateful.

-'. i ‘| -
McKinley with his students

4 If something hinted at out-of-state legal issues it usually ended
up on my desk. Not everyone knew how to prepare the Applica-
tion and Order for Writs of Habeas Corpus Ad Prosequendum / Ad
Testificundum! So, it was pure chance that the letter was routed
to me, and the clerkships and my teaching around the world all
stemmed from that.

5 My law school outlines consisted of the usual chapters found in

criminal law and procedure textbooks: filing of charges, arraign-

ment, pre-trial motions, jury trial issues, hearsay rule, spousal
privilege, sentencing, appeals, habeas corpus, and many other legal
issues.

Mapp v. Ohio (1961) 367 U.S. 643.

In Faretta v. California (1975) 422 U.S. 806, the United States Su-

preme Court held that a criminal defendant has a constitutional

right to act as their own lawyer. In the Faretta opinion, Justice

Blackmun concluded his dissent with this comment: “If there is

any truth to the old proverb ‘one who is his own lawyer has a

fool for a client’ the Court by its decision today now bestows a

constitutional right on one to make a fool of himself.” (Id. at 846.)

8 Bielefeld (6 teaching trips); Dresden, Leipzig, Augsburg, Re-
gensburg, Bremen (3 teaching trips), Hamburg, Jena, Leipzig,
Wiesbaden, and Bayreuth (2 teaching trips).

9 Graz, Austria; Lund, Sweden; Warsaw and Lublin, Poland; Shan-
dong, China; Haifa, Israel; Leiden, Netherlands; and Budapest,
Hungary.

10 The law school in Lublin, Poland, John Paul Catholic University
(where Pope John Paul taught), asked me to author an article
about being a prosecutor in a democracy. I wrote “Prosecution in
a Democracy” in May 2020, and it was published in “Review of
European and Comparative Law”, Vol XLII, issue 3, pp 141-167;
Katolicki Uniwersytet Lubelski Jana Paula II, in Lublin Poland
Legal Journal. As mentioned in the body of this article, the Poles
love freedom!

11 The Center for International Legal Studies (CILS), based in Sal-
zburg, Austria is one such organization. It screens prospective
teachers and provides introductions to teach the legal field of the
applicant, not just criminal law, in countries all over Europe. See
www.cils.org. A resume, two letters of reference and a video-
conference interview with a CILS lawyer can be followed by an
invitation to teach in many countries in the former Soviet Bloc.
These lawyers go on these teaching trips without compensation,
and present classes in whatever legal specialization they practice.
One acquaintance of mine taught “Franchise Law” at the Russian
Armenian University in Yerevan, Armenia, and another Santa
Barbara attorney taught civil issues in Blagoevgrad, Bulgaria!

12 See Brady v. Maryland (1963) 373 U.S. 83, holding that the prosecu-
tion has an affirmative duty to disclose to the defense all material
in its possession dealing with the issue of guilt, innocence, or
punishment.

13 My wife, Esther, has accompanied me on some of my teaching
trips, but she has only made a few visits to the class because she
has heard me talk about my cases in my sleep and has essentially
heard it all before!

14 ltis so interesting to walk through Warsaw, which was destroyed
in WWII, or Dresden, now beautifully rebuilt after the devastating
firebombing by the Allies at the end of the war.

15 The “Chimes of Freedom” was released by Bob Dylan in 1964
followed by a Bruce Springsteen cover. There are other music
examples, most notably The Scorpions singing “Wind of Change”
at the Brandenburg Gate, with videos showing the Wall coming
down! You can find it on YouTube.
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Lawyers’ Mutual is excited to share our values, services and member benefits with
an ever expanding pool of California attorneys.

Built with you in mind, Lawyers’ Mutual has redesigned our Lawyers’ Insurance
Defense Program for firms of six attorneys or more who practice 90% insurance
defense work or greater.

Key program features:

e Limits from $1,000,000 per claim / $3,000,000 in the aggregate
to $10,000,000 per claim / $12,000,000 in the aggregate.

* $50,000 Claims Expense Allowance outside limits included.

¢ Expert in-house California claims examiners.

e Multi-attorney discount factor.

Our Lawyers’ Insurance Defense Program delivers on our commitment to enhance,
revolutionize and challenge the status quo of how the traditional insurance industry

operates.
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MUTUAL www.lawyersmutual.com
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A Year in Review:
Santa Barbara Legal
Aid Secures Justice by
Filling in the Gaps

By JENNIFER SMITH

he past 18 months have been like no other for
| Santa Barbara’s community. During this time, the
team at Legal Aid Foundation of Santa Barbara
County (LAFSBC) continued to provide critical civil legal
services to those in need. The organization currently em-
ploys 21 people across the County, including 13 attorneys,
4 tull-time support staff, 2 part-time support staff, a Finance
Director and Executive Director/Attorney:.

LAFSBC serves residents countywide with offices in
Santa Barbara, Lompoc, and Santa Maria. Its core program
areas are:

e Housing & Homelessness Prevention

* Foreclosure Prevention and Consumer Protection

e Family Violence Prevention & Immigration Remedies

for Victims of Crime
- Advocacy for survivors of intimate partner
violence, elder abuse, sexual assault, stalking,
trafficking, etc.
e Sargent Shriver Civil Counsel Program (Housing/
Probate)
Legal Resource Centers (courthouse self-help centers)

Other services include Project Outreach and the Con-
sumer Debt & Bankruptcy Clinic, which rely on the
generosity of volunteer attorneys and law students. The
COVID-19 pandemic and resulting economic fallout has
increased the need for civil legal aid in our community.
These consequences from the pandemic have dispropor-
tionately impacted women, Latino/x/as, Black, Indigenous,
and People of Color (BIPOC) communities.

Successes During Covid

Technology was used to maintain critical services
to clients. Like most law firms, LAFSBC needed to pivot
to provide remote access to services. While the team had to
learn and adapt together, the transition was especially chal-
lenging for those without access to computers, tablets, or
cell phones. Nevertheless, the team heroically became tech
support experts and went above and beyond to facilitate ac-
cess to services by visiting clients in their homes, scheduling

drop-offs, or otherwise ac-
commodating the various
needs of clients. Senior
clients found the remote
environment particularly
challenging, as did those
experiencing homeless-
ness.

Spanish-speaking ap-
plicants were helped
with early rental assis-
tance programs. As early
rental assistance programs
emerged in 2020, the
County of Santa Barbara
reached out to LAFSBC for
help. The intake team played a critical role in facilitating
applications for rental assistance, particularly for Spanish-
speaking residents. Although most of this work transi-
tioned to other organizations as the months progressed,
and programs grew beyond LAFSBC’s capacity, the team
helped on a short-term basis to get meaningful relief to the
community.

Emerging connections between harassment, abuse,
and housing were addressed. Almost immediately upon
shelter-in-place, LAFSBC began to receive phone calls and
inquiries about landlord and roommate harassment. In ad-
dition, some people were taking advantage of elderly rela-
tives or friends to secure housing. Concerns about housing
became especially critical for survivors of abuse. In some
cases, LAFSBC provided representation in eviction matters
and for restraining order protection to keep its clients safe.
Both LAFSBC’s Housing and Family Violence Prevention
teams worked collaboratively to address the emerging
needs of clients.

Important partnerships with other organizations
were maintained to provide holistic services. LAFSBC
maintained relationships with many non-profit organiza-
tions and government entities to address the holistic needs
of clients. Formal partnerships included:

* working with Family Service Agency to provide civil
legal services and social worker support to senior
victims of crime;

* partnering with Domestic Violence Solutions to pro-
vide meaningful access to legal services for survivors
of intimate partner violence in mid and north Santa
Barbara County;

e providing regional Foreclosure Prevention services in
partnership with San Luis Obispo Legal Assistance
Foundation;

Jennifer Smith
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e providing Fair Housing services for the County of
Santa Barbara, and the cities of Lompoc and Santa
Maria;

* ongoing work with the Santa Barbara Superior
Court for the Sargent Shriver Civil Counsel pro-
gram and Legal Resource Centers. LAFSBC has
many other Memorandums of Understanding with
local organizations and collaborations to facilitate
referrals and to ensure that clients are connected
to appropriate services.

Maintained financial stability. Thanks to the support
and flexibility of LAFSBC funders and supporters, the
organization maintained financial stability and continued
services through the 2020-2021 fiscal year. It also recently
completed an audit, and an annual report will be released

on LAFSBC’s website soon.

Opportunities ahead

Like many law firms, LAESBC has been very focused on
operations and adapting to the impacts of the COVID-19
pandemic. Events have been postponed and it has not done
as much to connect with the legal community in the past
year. LAFSBC hopes to stay better connected in the year
ahead. Its building project for the historic Santa Barbara “tea
house” was postponed and is just getting off the ground.
Looking ahead, one of the most critical needs is the ongoing
housing affordability crisis and the potential for increased
homelessness due to eviction. There is still so much more
LAFSBC wants to do as it tries to meet the civil “justice
gap” that exists in our community. The support of Santa
Barbara’s legal community is needed more than ever.

Ways to Give the Gift of Justice
Thank you for your ongoing support of LAFSBC. It could
not do its critical work without your support. If you are
looking for ways to support LAESBC:
e Talk to others about the importance of civil legal aid.
e Did you save money on commuting costs this year?
Consider converting savings into a monthly donation.
* Donate to LAFSBC’s year-end giving campaign by
December 31. Visit www.lafsbc.org/donate or text
the word: LAFSBC to 44-321 to donate by phone.
¢ Join LAFSBC’s Board of Directors or volunteer at a
future event. M

Jennifer Smith is an attorney and the Executive Director of the
LAFSBC. She is a graduate of the University of California, Santa
Barbara, and Davis School of Law, with a certificate in Public
Service. Prior to working for LAFSBC, she was appointed to the
Goleta Planning Commission.

Martinez, continued from page 10

press-releases/lawsuit-filed-stop-texas-radical-new-abortion-
ban>.

20 Id.

21 Center for Reproductive Rights, Whole Woman’s Health et al v.
Jackson et al. Timeline of the Case (updated October 27, 2021),<
https://reproductiverights.org/case/texas-abortion-ban-whole-
womans-health-jackson/>.

22 1d.

23 Id.

24 Whole Woman’s Health v. Jackson, 13 E4th 434, 438 (2021) (per
curiam), quoted in United States v. Texas, Opening Brief for the
United States, supra note 10 at p. 7, <https://www.supremecourt.
gov/DocketPDF/21/21-588/197886/20211027165113496_21-
588tsUnitedStates.pdf>.

25 209 U.S. 123 (1908).

26 1d., at 441-445.

27 District Court, Western District of Texas, Case No. 1:21-cv-00796
(Filed September 9, 2021.)

28 United States v. Texas, Opening Brief for the United States, supra
note 10 at p. 8.

29 United States v. Texas (W.D. Tex., Oct. 6, 2021, No. 1:21-CV-796-
RP) 2021 WL 4593319, at *36, cert. granted before judgment; Amy
Howe, supra note 4.

30 Timothy Jost, Katie Keith, Sara Rosenbaum, Supreme Court
Agrees to Hear Challenges to Texas Abortion Law, (October
25, 2021), <https://www.commonwealthfund.org/blog/2021/
litigation-texas-senate-bill-8>.

31 United States v. Texas, et al, 595 U.S.
tomayor. ], supra note 14.

32 Adam Liptak, Supreme Court Appears Open to Letting Providers
Challenge Texas Abortion Law, New York Times (November 1,
2021), nytimes.com/live/2021/11/01/us/texas-abortion-supreme-
court.

33 Amy Howe, supra note 4.

34 Id.

35 Id.

36 “No constitutional right is safe’ if Texas law remains in effect,
DOQJ says” Ann Marimow, The Washington Post, November
1, 2021, available at <https://www.washingtonpost.com/poli-
tics/2021/11/01/supreme-court-texas-abortion-live-updates/>,
last visited November 4, 2021.

37 1d.
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More Tax $avings
for S Corporations:
Bypassing the
Personal SALT
$10,000 Deduction
Limit

By RoserT W. OLSON, JRr.

State and Local Tax (SALT) Deduction

Starting in 1954, Internal Revenue Code section 164 per-
mitted full deduction of state and local taxes (“SALT”) on
personal federal income tax returns.! SALT includes state
income, real property, personal property, foreign taxes,
and sales taxes. This deduction is extremely valuable to
Californians, given our combination of higher income, high
income tax rates, and increasing property values.

SALT Deduction Limited Since 2018

However, the federal Tax Cuts and Jobs Act of 2017
(“TCJA”) imposed a $10,000 limit on SALT deductions.?
This change put a significant tax burden on Californians
that relied heavily on SALT deductions to lower their federal
taxes. For example, a married California couple that earned
$250,000 as S corporation business owners, are making
mortgage payments on a home assessed at $1,000,000,
and bought a car for $50,000, paid an additional $6,540 in
2018 federal income tax due to the $10,000 SALT deduc-
tion limit.?

Failed State Attempts to Avoid SALT Deduction
Limit

High-tax states were outraged by this aspect of the TCJA.
In response, many high-tax states attempted to recast vari-
ous personal SALT payments as deductible “charity” dona-
tions, but that approach was shut down by Internal Revenue
Service (“IRS”) Notice 2018-54. A few high-tax states then
sued the federal government for removal of the SALT
deduction limit but were recently rebuffed by the United
States Court of Appeals for the Second Circuit.* Repeal of
the SALT deduction limit has been forcefully pushed by
many blue-state Democrats in Congress as necessary to
their support of the Build Back Better Act, currently under
consideration with the House of Representatives, but to
date those efforts have been unsuccessful.’

An Entity-Specific
Solution: IRS Notice
2020-75

Issued on Novem-
ber 9, 2020, IRS Notice
2020-75 (“Notice 2020-
75”) announced proposed
regulations “that State
and local income taxes
imposed on and paid by
a partnership or an S cor-
poration on its income are
allowed as a deduction
....” This Notice extend-
ed to partnerships and S
corporations the right to
deduct all SALT paid by their business for federal income
tax purposes. Nice, but partnerships do not pay any SALT,
and the franchise tax payable by California corporations is
minimal: 1.5% on corporate income with a minimum tax
of $800.

However, Notice 2020-75 goes on to approve a state-level
solution: “Certain jurisdictions described in section 164(b)
(2) have enacted, or are contemplating the enactment of,
tax laws that impose either a mandatory or elective entity-
level income tax on partnerships and S corporations ... [with
aj corresponding or offsetting, owner-level tax benefit, such as a
full or partial credit, deduction, or exclusion [emphasis added].”

Small Business Relief Act

Through September 1, 2021, nineteen states have taken
advantage of the “owner-level tax benefit” affirmed by
Notice 2020-75. Included in that number is California’s
Small Business Relief Act.® This article focuses on only
one of those owner-level categories: California business
owners that operate through “pass-through entities” like
S corporations and partnerships (“PTE”). For PTE owners,
the effectis to partially nullify the personal SALT deduction
limit! This is how it works:

Elective Payment. The PTE must pay an additional
entity-level elective tax (“ELET”), amounting to 9.3% of the
PTE owner’s “distributive share” of “qualified net income”
(i.e., S corporation and partnership distributions).” The
Franchise Tax Board has confirmed that proceeds from asset
sales (but NOT of interest in the entity itself) are “qualified
net income.”®

Timely Payment. For 2021 tax returns, the PTE must pay
the entire ELET on or before the due date of its 2021 tax
return (March 15, 2022, for a calendar year PTE). For 2022-
2026 tax returns, the ELET must be paid in two installments:

T
I St Bty

% j e 18 | Santa Barbara Lawyer



Feature

the greater of $1,000 or 50% of the PTE’s prior tax year’s
ELET payment, on or before June 15 of the then-current
tax year; and the balance on or before the due date of the
then-current tax year’s tax return.’

Timely Election. The PTE must make its election to pay
the ELET on an original (not amended) and timely filed (not
on extension) tax return and must be made annually. For
tax years after 2021, that means the PTE must pay some of
its ELET before it makes the formal election!

Tax Credit. Only if the PTE made both timely election
and timely payment of its ELET, California grants a tax
credit of 9.3% of the PTE owner’s percentage share of the
PTE’s “qualified net income” (i.e., S corporation and part-
nership profit distributions).!’ The Franchise Tax Board has
confirmed that proceeds from asset sales (but NOT sales of
interests in the PTE itself) count as “qualified net income.”!!

Excess or Prepaid ELET. If the PTE does not make the
annual election on its original and timely filed entity return,
or overpays on ELET for the applicable tax year, the prepaid
ELET is not refundable but may be carried forward on tax
returns due and filed on or before April 30, 2027.12

Using our earlier example of a married California couple
earning $250,000 as PTE owners, let us assume that they
paid themselves $85,000 wages and $165,000 as distribu-
tions (profit) in 2021."8 If this couple’s PTE pays 9.3% of
those distributions as an ELET ($15,345), and complies with
election and payment timing rules, that ELET becomes a
2021 tax deduction on the PTE federal S corporation tax
return, reducing the couple’s reported distributions (and
personal federal taxable income) by the same $15,345. At
an assumed 24% marginal federal tax rate, they just saved
an additional $3,376 on their personal federal income tax
while their overall personal and PTE California income tax
remains the same as before.

This is not a complete solution to the $10,000 SALT
deduction limit, but for the couple in our example, it ef-
fectively increased their SALT deduction limit from $10,000
to $25,345. Your results may vary, so contact your CPA for
details. M

Robert W. Olson, Jr., has been a California licensed attorney
since 1984. His practice includes professional practice transitions
(purchases, sales, partnerships, and associations); corporate, busi-
ness, and commercial real estate law; estate planning; and related
tax considerations.

ENDNOTES

1 Internal Revenue Code of 1954, 26 USC §164(a); and Internal
Revenue Code of 1986, 26 USC §164(b)(1).
2 26 USC §164(b)(6)(B).

3 Assuming a marginal federal income tax rate of 24%, California
marginal income tax rate of 9.3%, no deductions other than SALT
and $30,000 of mortgage interest, property tax of 1% without
bond measures, and a local 8% sales tax, the pre-TCJA SALT de-
duction would be $37,250. The TCJA also cut marginal tax rates
for this couple from 28% to 24%, reducing their federal tax by
$10,000 in 2018. Overall, this couple paid $3,460 less in federal
income tax despite reduction of its SALT deduction.

New York v. Yellen, No. 19-3962 (2d Cir. 2021).

5 Build Back Better Act, H.R. 5376, 117th Cong. (2021); Ferris, Sarah

(March 30, 2021); “Blue-state Democrats demand SALT relief in

Biden’s next big bill.” Retrieved from <https://www.politico.com/

news/2021/03/30/blue-state-democrats-salt-taxes-478556>

Chapter 82, Statutes of 2021.

7 Cal. Rev. & Tax. Code §§ 17052.10(b)(2), 17053.71(h)(1), and
19900(a)(1).

8 Franchise Tax Board (October 1, 2021). “Help with pass-through
entity elective tax.” <https://www.ftb.ca.gov/file/business/cred-
its/pass-through-entity-elective-tax/help.html>

9 Cal Rev. & Tax. Code § 19904(a).

10 Cal. Rev. & Tax. Code §§ 17052.10(b)(2), 17053.71(h)(1), and
19900(a)(1).

11 Franchise Tax Board, supra.

12 Cal. Rev. & Tax. Code § 17059.2(e).

13 See Olson, Huge Tax $avings for S Corporations (May 2018) Santa
Barbara Lawyer.
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Real Estate

Value, Price, and

Cost—They Are Not
The Same Thing

By MicHatL NeaL ArnoLDd, MAI, MRICS

o a layperson, the terms value, price, and cost

| may seem to mean pretty much the same thing.

However, to the professional appraiser, the terms

each have a specific meaning. And the meanings are most
certainly not the same thing.

Market Value is the focus of many appraisals. Market
Value is an opinion. In simplest terms, it is the most prob-
able sale price in an “arm’s length” transaction. However,
simple terms rarely suffice. The defini-

is often encountered when
dealing with legal matters.
The various definitions of
Fair Market Value do not
suggest that the meaning
is any different from sim-
ply Market Value. In fact,
the U.S. Supreme Court,
in an eminent domain
case (United Stated States
v. Miller), observed, “the
term ‘fair’ hardly adds
anything to the phrase
‘market value.”” Most ap-
praisers do not use the
term. It has been observed
that the term “Fair Market Value” suggests that there could
be an “Unfair Market Value.”

Sale Price is a fact. Sale price is the agreed upon consid-
eration upon which a buyer and seller

Michael Neal Arnold

tion is usually modified with certain as-
sumed conditions. In a definition often
used by professional appraisers in the
United States (from the Comptroller of
the Currency), the conditions assumed
are very specific. Market Value is defined
as the most probable sale price when the
buyer and seller are typically motivated
and reasonably well informed. Further, it
is reflective of a typical marketing period
and payment in terms of U.S. dollars
with no influence from sales concessions
or special financing.

Professional appraisers
regularly deal with
value, price, and cost.
The concepts overlap
and influence one-
another, but the terms
are not synonymous.

agree to a transfer of property. Sale
prices can be reflective of value but are
not necessarily so. In a situation where
a seller is under pressure, the price ac-
cepted might be lower than market
value. Similarly, a buyer under pressure
or motivated by other considerations
(e.g. owning adjacent property) might
pay more than market value. A property
that has to be sold quickly might sell
at below market value. There are any
number of things that could impact
sale price.

There are many variations of the defi-
nition. The sources include the California Civil Code, the
California State Board of Equalization, U.S. Treasury, Civil
Jury Instructions, Internal Revenue Service, International
Valuation Standards, and many more. As an example, the
market value definition for reporting federal estate taxes is
not exactly the same as the definition for local property tax
assessment. In most cases, the definitions are intended to
mean the same thing (or very nearly the same thing) as the
definition referenced above. However, there are exceptions.
In eminent domain actions (State of California), damage as-
sessment in litigation, and a few other instances, the market
value definition specifies “highest” price rather than “most
probable” price. The intent is clear; the benefit of the doubt
is intentionally extended to the property owner.

Finally, no discussion of Market Value would be complete
without reference to the term “Fair Market Value.” The term

When undertaking Data Comparison
Approach valuation analyses, professional appraisers survey
markets for evidence of sales of “comparable” properties.
The sale price for each property needs to be analyzed to
determine if it was impacted by any influence that could
cause the price to be something other than market value. It
is as a group that the analyzed sales data help point to an
indication of market value for the subject property.
Construction Cost is the cost to build a structure or
other improvement. If Construction Cost refers to numbers
compiled prior to actual construction, it is an estimate. It
is often prepared by a contractor or cost estimator. If Con-
struction Cost refers to numbers put together reflecting
actual costs of construction which has been completed, it
is factual. In either case, it is a unique number to a specific
project and prepared by a particular person. Anyone familiar
with construction knows that costs can vary depending on
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the project and the preparer.

Replacement Cost is most often
used by appraisers when performing a
Cost Approach valuation analysis. As
such, it is an opinion. It is an estimate
of costs to construct a structure com-
parable to the subject using current
standards, materials, and practices.
The Cost Approach valuation analysis
is based on the premise that the cost
to acquire a comparable site and con-
struct similar improvements should
be suggestive of value. However, an
often-quoted mantra amongst apprais-
ers is “cost does not equal value.” Gen-
erally, people expect that the value will
exceed the estimated cost. If it were
not so, things would rarely get built.

Reproduction Cost is the estimat-
ed cost to build an exact replica of the
subject. Itis used by appraisers when a
structure has unique components that
are not reflective of current materials
or practices but are considered desir-
able and therefore could add value.
It also might be appropriate when a
cost evaluation is being prepared for
insurance purposes.

Professional appraisers regularly
deal with value, price, and cost. The
concepts overlap and influence one-
another, but the terms are not syn-
onymous. M

Michael Neal Arnold, MAI, MRICS, is
a principal at Hammock, Arnold, Smith
& Company, a general practice appraisal
firm providing valuation and evaluation
services to a variety of clients including
corporations, government agencies, the
legal community, financial institutions,
and private individuals. Mr. Arnold’s
contact information is: (805) 966-0869
and mnarnold@hascosb.com.
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Criminal Justice

Desistance From
Crime

By RoBerT M. SANGER

[ ‘ esistance” gained currency as an area of study
in criminology regarding “life course” choices
over time relating to criminal behavior. The

term has not been used consistently but has generally been

employed to evaluate the results of longitudinal studies of
persons convicted of serious crime.!

To oversimplify, people who continued to commit crimes
“persisted” and people who did not “desisted.” The term
is useful, as discussed in this article, in that it accounts for
more than an analysis of recidivism, and it also spans across
the traditional goals of punishment referred to in the United
States Code and the California Rules of Court.

Desistance from Crime

Neologisms are the secret handshakes of guilds and
academia and are sometimes a key to obtaining public or
private grants. That might be a good reason not to use “de-
sistance” since it might obscure ideas that would be more
accessible using ordinary language. The leading researchers
in this area, themselves, said, “In fact, an editor of a leading
journal once asked us to remove the term from our paper.
He argued that “desistance” was not a word. There appears
to be no agreed-upon spelling either.”

Nevertheless, the term continues to be used and is the
subject of a forthcoming six-chapter book to be published
by the United States Department of Justice, National Insti-
tute of Justice (NIJ).> The author of the first chapter, in a pre-
publication release, claims that the term is relatively new,
emerging in the 1970’s, but the subject has been the basis of
research back to the 19th Century.* Most famously, at least
as fame is considered among criminologists, the “Glueck”
studies, starting in the 1920’s and published from 1930 to
1968, established the fundamentals of longitudinal post-
conviction research into what later would be characterized
as persistence and desistance.” Many others commented on
the subject, worked it into their texts on criminology or,
like John Loeb and Robert Sampson, evaluated new data
and re-evaluated existing data.® So, particularly in light of
the new NIJ study, desistance is the term used.

There has been schol-
arly debate as to whether
the population to be stud-
ied regarding desistance
should be all persons in a
community Or across com-
munities, and whether the
population should include
arrests or just convictions,
and whether the popula-
tion should include those
who were involved in only
serious crimes, all crimes,
only non-serious crimes,
or no crimes. There are
subtle questions regarding
whether the determination of crimes be self-reporting or
criminal case records. Questions include whether the data to
be analyzed should be based on the number of crime related
events, the seriousness of those events and should this be
affected by the opportunities to participate in such events
or other biosocial factors. It is unsettled on an appropriate
algorithm to quantify “anti-social” behavior.

Recent studies in desistance have attempted to avoid
simply looking at recidivism. Simplistically, a lack of arrest
could lead to a conclusion that there has been total desis-
tance. A lapse in arrests could be considered termination
where there are other factors contributing to a lapse that
is not the end of crime related behavior. As a result, an
attempt to make more “sophisticated” assessments have
incorporated other measures to determine whether there
is just a lapse in arrests and convictions or that there has
been a change in underlying behavior. This leads to all
the problems associated with relying on “risk assessment
instruments” which have been criticized as invalidated and
subject to cultural bias.

Thus, like all scientific endeavors, the study of desistance
is a study that, at best, results in uncertainty. And, of course,
the social sciences, which engage in studying human behav-
ior, result in findings that are more uncertain. For lawyers
and judges, as well as legislators and correctional officials,
caution must be observed before using theses social science
findings to deprive a person of their liberty. Having said
that, this article will look for lessons from these studies
as they may pertain to actual punishment being imposed,
particularly the punishment of incarceration.

Robert M. Sanger

Desistance and the Goals of Punishment

The concept of desistance figures heavily in the federal
punishment scheme. Title 18 U.S.C.A. § 3553(a)(2) states
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that the court shall impose a sentence sufficient, but not
greater than necessary, to:
“(A) to reflect the seriousness of the offense, to pro-
mote respect for the law, and to provide just punish-
ment for the offense;
(B) to afford adequate deterrence to criminal conduct;
(C) to protect the public from further crimes of the
defendant; and
(D) to provide the defendant with needed educational
or vocational training, medical care, or other correc-
tional treatment in the most effective manner.”

Desistance plays a role in all four factors. A positive
change in behavior of the person being sentenced is consis-
tent with promoting respect for the law, deterring criminal
conduct, protecting the public from further crimes by the
person sentenced and providing such person with effective
training and correctional treatment. In other words, while
just punishment (retribution) and respect for the law by
others (general deterrence) are criteria, the remaining criteria
(special deterrence, protection of the public and rehabilita-
tion) are all served by a sentence that results in desistance.

California Rules of Court, Rule 4.410 (a), states that the
general objectives of sentencing include:

“(1) Protecting society;

(2) Punishing the defendant;

(3) Encouraging the defendant to lead a law-abiding
life in the future and deterring him or her from future
offenses;

(4) Deterring others from criminal conduct by dem-
onstrating its consequences;

(5) Preventing the defendant from committing new
crimes by isolating him or her for the period of in-
carceration;

(6) Securing restitution for the victims of crime;

(7) Achieving uniformity in sentencing; and

(8) Increasing public safety by reducing recidivism
through community-based corrections programs and
evidence-based practices.”

Again, a positive change in behavior, that is desistance, is
a significant factor in subsections 1 (protection of society), 3
(special deterrence), 5 (desistence —if, in fact, incarceration
is effective), 6 (restitution), and 8 (reduction of recidivism).
Only subsections 2 (retribution), 4 (general deterrence)
and 7 (uniformity of sentence) are not directly affected by
desistance.

Therefore, based on both federal and state laws and
rules, desistance should be one of the major considerations
in imposing a sentence. The fact is that our system, in
practice, has depended on incarceration as the paradigm of
criminal punishment at the expense of desistance. That is

why the State of California and the United States, in gen-
eral, have the highest incarceration rate per capita of any
of the advanced nations of the world. Lock them up is the
uninformed response to being “tough” on crime. Of course,
being “tough” on crime by locking people up does not make
sense since it does not work. To be smart on crime is to go
back to the roots — 18 U.S.C.A. § 3553(a)(2) and California
Rules of Court, Rule 4.410 (a) — see how to achieve desis-
tance as one of the primary goals of punishment.

How to Achieve Desistance

There is much to learn from the studies on desistance.
More nuanced studies identify the biosocial aspects of
behavior that result in criminal justice system interven-
tion. The developmental process, particularly during the
maturation period from youth through full frontal lobe
development (through, at least, late twenties) is a factor.
Absent other adverse environmental factors (including
the toxic effect of imprisonment — more on this infra) and
risky lifestyles, people tend to age out of criminal behavior.
Other biological risk factors affecting desistance include
neuropsychological functions and stress system response.
Both clinicians and practitioners in the criminal justice
system need to be aware of these factors and take them
into consideration.”

There are several mechanisms that have been recognized
to be effective in achieving desistance. Much has been
written about them and many of them are implemented in
criminal justice systems, including through the Santa Bar-
bara courts, probation department, public defender, district
attorney and mental health. Desistence-focused interven-
tions include traditional approaches such as providing so-
cial alternatives to unsocial behavior (including recreation,
employment, and education), problem-solving (the holistic
approach of the Bronx Defender system),® programming
for young adults, mental health and medication-assisted
treatment, contingency management, family counseling,
therapeutic justice programs, restorative justice, and de-
stigmatization.’

Incarceration is Counterproductive in Achieving
Desistance

As recognized above, desistance is at the core of both the
federal and California jurisprudential criteria on sentenc-
ing.'” Desistance is also a logical goal: if the criminal laws
are rational, it is logical to encourage individuals to desist
from violating them." Incarceration can only be favored
if it is somehow required for retribution or general deter-
rence — and there are certainly alternatives to incarceration
that would satisfy those criteria in all but the most extreme
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cases. Furthermore, in addition to incarceration not promot-
ing the goals of punishment, it has an actual adverse effect
on desistance. It turns out that research, not to mention
common sense, demonstrates that incarceration is counter-
productive in achieving desistance.

There is no question that we have created a monster in
the United States which has extended internationally. The
sociology of mass incarceration has affected families of
people incarcerated and has affected communities.' “Prison
gangs” — including what are called criminal street gangs,
which arose in or are influenced by gangs in prisons —would
not exist but for the ubiquitous nature of prison as a part
of family and community life in some areas. Prison gangs
have extended from the prisons to the streets and from
one state to another in this country, and to other countries
as well. For example, the 18th Street Crips not only had
an effect of promoting criminal activity in the Los Angeles
18th Street community in the Pico-Union District, but they
have expanded to Spain, Australia, Canada, England, France,
Germany, Lebanon, Peru, the Philippines, Chile, and Ecua-
dor. It is going to take a monumental international effort
to turn this around, but it must start with removing prison
culture as a dominant factor in family and community life.

In addition, the adverse psychological effect on individu-
als who are incarcerated is well documented even if it is
slow to be acted upon.'® In one of the just released chapters
of the forthcoming NIJ study on desistance, there is a discus-
sion of the adverse effects of incarceration on desistance as
well as some suggestions regarding incarceration and further
research that is needed.’ The conclusion is that shorter
terms of incarceration, or no incarceration at all, are most
likely to have positive effects on desistance:

“The central findings indicated that any prison and jail in-
carceration, longer prison and jail incarceration, and prison
and jail incarceration in a higher-security facility had, at
best, no effect on the criminal activity of individuals who
experienced those events and, at worst, a criminogenic
effect. Because it also appears as though prison and jail
incarceration have negative effects on other life-course
outcomes, the literature suggests that it is highly likely that
the fact, duration, and severity of prison and jail incarcera-
tion all impede the desistance process.”

Conclusion

Medical doctors generally acknowledge the aphorism,
“Do no harm.” While it is not a part of the Hippocratic
Oath," it is sound advice for all professionals and people
in authority who affect the lives of other human beings.
In the context of criminal sentencing, another way to put
itis, “Do not make the world a worse place.” Desistance is

a major goal of punishment. It is hurt, rather than helped,
by incarceration in most cases. The effect on individuals
is exacerbated by lengthy terms of incarceration. And as is
well documented, mass incarceration has adverse effects on
families and society.'s The NIJ, a part of the United States
Department of Justice, is in the process of publishing the
forthcoming six-chapter book making the case to rethink
incarceration as the paradigm of punishment. The authors
of the book join in the scholarship of the last several decades
in coming to that conclusion.

Santa Barbara is making efforts. However, local courts
are still sending 20 to 30 people to prison every month."
Santa Barbara’s County jail population is starting to rise
with a total of approximately 145 people in jail who are
serving sentences.'® The Sheriff is opening a new jail in the
North County which, regrettably, will probably increase
the custody bookings by North County Sheriffs, and Santa
Maria and Guadalupe Police.” The count is around 640
total people in jail presently, which will probably increase
significantly because, in part, that is the trend, and also, in
part, because the North County Branch Jail will open. Keep-
ing people in jail or sending them to prison is not making
the world a better place except in extreme circumstances.
Santa Barbara, and all jurisdictions, must look at alternatives
that have been well-researched and documented. Now is
the time. M

Robert Sanger is a Certified Criminal Law Specialist (California
State Bar Board of Legal Specialization) and has been practicing
as a litigation partner at Sanger Swysen & Dunkle in Santa
Bartbara for 48 years. Mr. Sanger is a Fellow of the American
Academy of Forensic Sciences (AAFS). He is a Professor of Law
and Forensic Science at the Santa Barbara College of Law. Mr.
Sanger is an Associate Member of the Council of Forensic Science
Educators (COFSE). He is Past President of California Attorneys
for Criminal Justice (CAC]), the statewide criminal defense law-
yers’ organization.
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SAVE THE DATE #
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" Mock Trial Competition

SANTA BARBARA COUNTY HIGH SCHOOL
on

Saturday, February 26 & Saturday, March 3, 2022

Request for attorney volunteers to score the competition

Every year, judges, commissioners, and attorneys, volunteer their time to
make the Santa Barbara Mock Trial competition an exciting educational
experience for our students.

Please support our local high school students by volunteering
your time as a scorer on
Saturday, February 26 and/or Saturday, March 5, 2022.
An online scorers training will be provided.

To sign up or for more details: Pat Noronha, Santa Barbara County Education Office
pnoronha@sbceo.org - (805) 964-4711 x5289

THE OTHER BAR NOTICE

Meets at noon on the first and third Tuesdays of the month at 330 E. Carrillo St. We
are a state-wide network of recovering lawyers and judges dedicated to assisting others
within the profession who have problems with alcohol or substance abuse. We protect

anonymity. To contact a local member go to http://www.otherbar.org and choose Santa
Barbara in “Meetings” menu.
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Santa Barbara Lawyer — 2022 Submission Guidelines and Key Dates

Santa Barbara Lawyer publishes monthly. Just like last year, in 2022 the deadline for content, copy, and photographs is
on the first Monday of each month. There is no “soft deadline” without pre-approval from the editor.
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* Articles do not need to be laid out; plain text is easier for us to work with.
e Shorter paragraphs work best for our newsletter format. Aim for 600-1200 words.
*  Microsoft Word, .rtf or .txt files are ideal. No PDFs.
e Please proof your material before you send it in! We cannot guarantee that we will catch every spelling, grammar,
or punctuation error, and proofreading takes time away from our design and editing process.
e Please use the footnote format for references to authority.
® Please review and submit a signed Author Agreement with your article.
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Color photographs are preferable.

e Send the largest file (highest resolution) of the best quality possible. Photographs must be minimum 300 dpi.
* Do not edit or crop your photos. Do not imbed images in Word or any other application.
* Send photographs as separate attachments.
e Captions are best sent with their image — for example:
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[ARTICLE NAME] 1.jpg Jane Smith, John Doe, and Miles Davis
[ARTICLE NAME] 2.jpg Attendees at the Legal Aid luncheon
Miscellaneous

e Coverage: From time to time, an article idea, feature, profile, event, or photo opportunity may come along
that you think should be in the magazine. Please send it to us when you think of it. This allows us to plan
ahead and make sure it is covered.

* Verdicts & Decisions: Santa Barbara Lawyer seeks to objectively report verdicts and decisions from cases
involving firms and lawyers based in Santa Barbara County or involving issues of local significance.

Profiles: We welcome suggestions.
Work/Life Balance/Exercise/Quality of Life/Stress Relief: This is an ongoing challenge for all of us. We
welcome submissions and suggestions.

* Space in the magazine: Santa Barbara Lawyer is printed in multiples of four pages (i.e. an edition will be
28/32/36/40 pages long). Thus, when space is a concern, we may shorten or even omit an article. When this
is done, we will take into account timing, need to publicize events or other deadlines, and whether the article
can run in the following issue.

e Content: Santa Barbara Lawyer is a publication of the Santa Barbara County Bar Association (SBCBA), written
by and for our membership. We reserve the right to reject content that runs counter to SBCBA’s published
mission and goals or that is not of interest to our readership.

Contact Information

Content should be sent to sblawyermagazine@gmail.com

Verdicts & Decisions should be sent to R.A. Carrington: ratc@cox.net / lindenauer_mediations@cox.net
Motions (short news items/announcements) should be sent to Mike Pasternak: pasterna@gmail.com

Editorial Board

Michelle Roberson (Editor), Phone: (805) 692-1520 *102, Email: Michelle@sierrapropsb.com

Jenna Gatto (Assistant Editor), Phone (805) 692-1520, Email: receptionist@sierrapropsb.com

Lida Sideris (Assistant Editor and Santa Barbara County Bar Association Executive Director) handles advertising sales and
inquiries, Phone: (805) 569-5511, Email: sblawdirector@gmail.com

Mike Lyons (Photo Editor), Email: mtlyons@gmail.com

Mike Pasternak (Motions Editor), Email: pasterna@gmail.com

R.A. Carrington (Verdicts & Settlements Editor), Email: ratc@cox.net

Victoria Lindenauer (Verdicts & Settlements Editor, Email: lindenauer_mediations@cox.net

W Saita Barbarn
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NORDSTRANDBILACK PC

A PLAINTIFF'S PERSONAL INJURY LAW FIRM
GENEROUS REFERAL FEES PAID

NordstrandBlack PC has a dynamic team of highly skilled trial lawyers,
undeterred by challenges and committed to every case we take.

Experienced: We have more than 80 years of combined trial experience
representing people injured by the negligent, reckless or infentional acts of
individuals, companies and public entities.

Passion: At NordstrandBlack we care about our clients and relentlessly pursue
their cases with integrity and professionalism so they receive full justice.

Results: When you refer a client to NordstrandBlack for representation
you can be sure that our firm will handle their case to maximize the value
for them and pay you a generous referral fee.

Doug Black Renée Nordstrand-Black Sheldon Rosenfield

RENEE NORDSTRAND-BLACK
SBWL Attorney of the year * AV Rated Martindale-Hubbell

We are skilled and talented plaintiff's lawyers with the knowledge and
resources to provide our clients with access to the best experts and innovative
trial techniques so that they can be victorious.

33 West Mission Street, Suite 206
r}@ NORDST RAND BLAC Kec Santa Barbara, CA 93101 Email: info@nblaw.us

PERSONAL INJURY LAWYERS Phone: 805.962.2022 * Fax: 805.962.5001 Website: www.nordstrandlaw.com

Experienced.
B o - Trusted.
— _ Proven.

AR

Helping employers Mediator and arbitrator
prevent, manage and for the resclution of

resolve employment cases including:
disputes in a quick and
cost-effective manner

® Busziness/Commercial

B Contracts, Employment

® Environmental and
Real Estate

m o

nsruetion

® Wills and Trusts
N\ THE LAW OFFICES OF @ m L] |'._":T‘_"|f_‘__...' Lanar
ALEX CRAIGIE e i
1) EnpTorment Taw, made simple. ® Personal Injury

J (805) 845-1752 Retired Judge, Elinor Reiner

@ 791 Via Mariana X Alex@craigielawfirm.com

Santa Barbara, CAG3108 @ wwwcraigielawfirm.com J'udge Elinor Reiner

MEDIATOR AND ARBITRATOR

on, please call 805-879-1517
ara, CA 01

INORREINER.COM
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—] Santa Barbara County Bar Association
2022 Membership Application

Member Name:

Check here if you do not want your name and office address disclosed to any buyer of Bar Assoc. mailing labels.
Check here if membership information is the same as last year. If so, the rest of the form may be left blank.
Check here if you do not want your e-mail address disclosed to SBCBA sponsors.

Check here to opt out of receiving the monthly publication in hard copy. You’ll receive a pdf version instead.

Office Address:

City: State: Zip:

E-Mail Address:

Phone Number: Fax Number:

Home Address:

City: State: Zip:

State Bar #: Year Admitted to Bar:

Your member dues include a subsctiption to Santa Barbara Lawyer and the e-Newsletter.

SCHEDULE OF DUES FOR 2022

Active Members $130
Student Members $30
New Admittees (First Year Attorneys Only) $00
Affiliate Members (non-Attorney members only) $65
Non-Profit $65
Inactive/Retired $65
Total amount enclosed S
AREAS OF INTEREST OR PRACTICE (check box as applicable)
[JADR [] Estate Planning/Probate

[ Civil Litigation (] Family Law

[] Criminal []In-House Counsel & Corporate Law
[ Debtor/Creditor [ Intellectual Property/Tech. Business
L] Elder Law [ Real Property/Land Use

L] Employment Law []'Taxation

Mail completed form along with check to:
Santa Barbara County Bar Association, 15 West Carrillo Street, Suite 106, Santa Barbara, Ca 93101 Tel: (805)569-5511
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John Hebda
President

Hebda Property & Title Solutions

H.-'l.:t.-r..::.-
Title Companies

W Conmenil Industial and Agriultural Real
Estare Professionals

H{cﬂ ntisl Real Estate Professionabs
Uity 1Tp31 s and contractors
(overnment agencies

! Suneyon

Devedapers

Hebda Property & Title Solutions is committed ro sharing over 30
vears of title insurance and real property problem solving expertise with
Professionals secking quality research and common sense
solutions regarding a host of complex real property issues.

Officers,
Directors & Delegates
SBCBA 2022

OFFICERS:
President: Eric Berg
President-Elect: Jennifer Gillon Duffy

john@hebdasolutions.com
805.636.2537

www.hebdasolutions.com

Secretary: Stephen Dunkle
Chief Financial Officer: Erin Parks
Past President: Elizabeth Diaz

N(AY2))0s

&h__\.l__ﬂ

‘\ (’

l
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HAPPY HOLIDAYS

S &%
7 N

DIRECTORS:
Daniel Bauerlein
Brad Brown
Raymond Chandler
[an Elsenheimer
Taylor Fuller
Nicole Hornick
Richard Lloyd
Teresa Martinez
Jessica Phillips
Michelle Roberson
Russell Terry

SLATE OF DELEGATES TO
THE CONFERENCE OF
CA BAR ASSOCIATIONS:
Jim Griffith, Teresa Martinez,
Brad Brown

':I'L Sarta Barbiarn
- County Ba
_‘l_ Anoaciabion
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The SBCBA Family Law Section

cordially invites you to a Holiday Happy Hour on:

Thursday, December 9th, from 5:30 pm to 7:30 pm at

1114 Sports Bar

located in La Arcada Plaza, across from the Courthouse.

The cost will be $15 per person. Sponsorships of $500 would be
appreciated.

If you’d like to sponsor the event or RSVP to attend, please
contact the following e-mail no later than December 15t :

assistant@reneemfairbanks.com

Thank you very much to the following sponsors:
e Rick Montgomery at Montgomery Law

e Elizabeth E. Vogt at Law Offices of Elizabeth
E. Vogt

e Channe Coles at Law Office of Channe
Coles

e Greg Herring at Herring Law Group
e Vanessa Kirker-Wright at Law Office of
Vanessa Kirker Wright

e Hon. Glenn Reiser (ret.) at JAMS
e Lorch Greene, LLP
e Wilson & Pettine

December 2021 ‘81
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s %
NEW EVENT DATE!

FOR THE
SANTA BARBARA COUNTY
BAR ASSOCIATION’S

2022 Virtual Bench & Bar Conference
Friday, January 21, 2022

8:30am to 4:30pm

Featuring Keynote Speaker

Director and Co-Founder of the
California Innocence Project

Join us as we explore emerging
legal and social issues from 2021,
including cryptocurrency,
constitutional law, trust and
estates, and family law.

Tickets $25 for SBCBA Members and $35 for Non-SBCBA Members

6 hours of MCLE, including
mandatory subject units

] Sarta Barbywr
W County Bay 32 ‘ Santa Barbara Lawyer

. Assaciation



December

2021

Sunday Monday Tuesday Wednesday Thursday Friday Saturday
1 2 3 4
World AIDS International Day
Day of Persons with
Disabilities
5 6 7 8 9 10 11
Hanukkah Ends United Nations -
International
Human Rights
Day
12 13 14 15 16 17 18
Bill of Rights
Day
19 20 21 22 23 24 25
Winter Solstice Christmas Day - | Christmas Day
Court Holiday
26 27 28 29 30 31
Kwanzaa New Year’s Eve —
Begins Court Holiday

The Santa Barbara Bar Association is a State Bar of California MCLE approved provider. Please visit www.sblaw.org to view

SBCBA event details. Pricing discounted for current SBCBA members.

December 2021 ‘83
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Classifieds

TWO OFFICES FOR RENT

For rent (available immediately) two professional furnished
offices (11’8” x 8’8” for $1,200.00 and 11’8” x 10’9” for
$1,350.00). Includes two conference rooms, kitchen and
workroom with copier. Located in a great Santa Barbara
downtown location across from the Courthouse and above
the Secret Bao restaurant. Please contact Howard Simon
at hsimon@jhslawsb.com for further information.

PRACTICE FOR SALE

40 year Wills, Trusts, Estate Planning and Probate Practice
for Sale - San Luis Obispo County contact Attorney John
E Sachs, 805-541-4640.

HAGER & DOWLING, LLP SEEKS ASSOCIATE
ATTORNEY

Highly respected Santa Barbara civil litigation firm seeks
associate attorney with civil litigation and insurance law
background. The applicant must have excellent verbal and
writing skills, work well both independently and in a team
environment, exceptional legal research and enjoy litigation.
Competitive benefits include, health and dental insurance,
free parking and 401k plan. Respond with resume, cover
letter and references to kcallahan@hdlaw.com.

SEEKING LITIGATION ASSOCIATE

Price, Postel & Parma, a long-standing law firm in Santa
Barbara, is seeking a litigation associate with superior cre-
dentials, a minimum of 3-5 years of significant litigation
experience and a current license to practice in the State of
California. Compensation is commensurate with skills,
education and experience. Please submita cover letter and
resume via email to Craig Parton at cparton@ppplaw.com.

TRUSTS AND ESTATES ATTORNEY

Ferguson Case Orr Paterson, fcoplaw.com, seeks an expe-
rienced Trusts and Estates Attorney with a track record of success
10 join our expanding firm.

Overview:

The FCOP Trust & Estate Group’s primary focus is to as-
sist individual clients and families in attaining their wealth
transfer and estate planning objectives. Our attorneys pro-
vide integrated income and transfer tax advice grounded
in current and projected changes in federal and state laws
affecting our clients’ planning. Our hybrid virtual and in-
house capabilities allow us to provide clients with expert
council in the venue, online or in person, they prefer.

Knowledge:

3+ years law firm experience in Estates, Trust, Tax and

Wealth Planning for high net worth individuals and fami-
lies, estate administration, business succession, charitable
planning, and taxation issues.

Extensive experience in drafting complex estate planning
documents and support documents including spreadsheets,
diagrams and presentations.

LL.M. in Tax or Certified Specialist designation a plus.

If you are interested in the position and meet the re-
quirements, please send resume with salary requirements

to: sbarron@fcoplaw.com.
SEEKING EXPERIENCED LITIGATOR

Ventura County’s largest law firm, Ferguson Case Orr
Paterson LLP, seeks a top caliber litigation associate. The
ideal candidate has 1 to 5 years of experience, strong aca-
demic credentials, and excellent writing and communication
skills. Ties to the Ventura County area are a plus. This is
an ideal opportunity to build your career in a great com-
munity with an esteemed law firm that pays competitive
salaries and benefits. Please send a resume with a cover
letter introducing yourself and describing your experience
to sbarron@fcoplaw.com. Applicants without litigation
experience will not be considered.

SEEKING ESTATE PLANNING/TRANSAC-
TIONS ASSOCIATE

Rogers, Sheffield and Campbell, LLP, a Santa Barbara-
based law firm, seeks an associate attorney to bolster its
busy transactional practice, to assist with estate planning/
trust administration matters, the formation of business enti-
ties, as well as business and real estate transactions. Ideal
candidates will have: (i) at least two (2) years of relevant
experience at another firm, (ii) excellent academic creden-
tials and interpersonal skills, and (iii) graduated from a top-
tier law school. All candidates must be licensed to practice
law in California. Interested candidates should send their
resumes to: reception@rogerssheffield.com.

SEEKING EXPERIENCED LITIGATOR
Rogers, Sheffield and Campbell, LLP, also seeks an
experienced litigator to bolster its busy trust and civil liti-
gation practice. Ideal candidates will: (i) have at least five
(5) years of relevant experience at another firm, including
significant trial experience, (ii) be able to handle a case from
beginning to end with little or no supervision, (iii) have
excellent academic credentials and interpersonal skills,
and (iv) have graduated from a top-tier law school. All
candidates must be licensed to practice law in California.
Interested candidates should send their resumes to: recep-
tion@rogerssheffield.com.
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2021 SBCBA SECTION HEADS

Alternative Dispute Resolution
Dr. Penny Clemmons (805) 687-9901
clemmonsjd@cs.com

Bench & Bar Relations:
Ian Elsenheimer (805) 659-6800
ielsenheimer@fcoplaw.com

Civil Litigation
Mark Coffin

mtc@markcoffinlaw.com

(805) 248-7118

Criminal
Jeff Chambliss
Jeff@Chamblisslegal.com

(805) 895-6782

Employment Law
Alex Craigie
alex@craigielawfirm.com

(805) 845-1752

Estate Planning/Probate
Connor Cote (805) 966-1204
connor@ijfcotelaw.com

Family Law

Renee Fairbanks (805) 845-1604
renee@reneemfairbanks.com

Marisa Beuoy (805) 965-5131
beuoy@g-tlaw.com

In House Counsel/Corporate Law
Betty L. Jeppesen (805) 450-1789
jeppesenlaw@gmail.com

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

(805) 845-3434

Mandatory Fee Arbitration

Eric Berg (805) 708-0748
eric@berglawgroup.com
Naomi Dewey
naomi@trusted.legal
Vanessa Kirker Wright
vkw@kirkerwright.com

(805) 979-5160

(805) 964-5105

Real Property/Land Use

Joe Billings (805) 963-8611
jbillings@aklaw.net

Taxation

Peter Muzinich (805) 966-2440
pmuzinich@gmail.com

Cindy Brittain (805) 695-7315

cindybrittain@gmail.com

ERDICT RESOURCES

Forensic & Litigation Support Services

We used Verdict Resources to forensically
analyze computer data for litigation involving a
client's former employee. They literally cracked
the case by finding key evidence despite those

computer files were password protected. Verdict
Resources decrypted the password which was
remarkable considering it was in a foreign
language. We will continue to use Verdict
Resources for any investigative needs.
- Robert Curtis, Esq.

Call us at (805) 572-7669
or visit www.verdict.net today.

Investigations and
computer forensics
for law firms
since 1996

(5 out of 5)

(10 out of 10)

BONGIOVI MEDIATION

Mediating Solutions since 1998

Mediator « Arbitrator « Discovery Referee

“There is no better
ambassador for the
value of mediation than

Henry Bongiovi.”

AV Preeminent Rating

AWO Rated ‘Superb’

Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com
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* Montecito * Santa Barbara * Hope Ranch ¢ Beach -

* #4 Berkshire Hathaway Asent in the Nation
* Wall Street Journal “Top 100” Agents Nationwide
(out of over 1.3 million)

* Graduate of UCLA School of Law and former attorney

* An expert in the luxury home market

* Alumnus of Cate and UCSB

Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)

Permit #734

DANIEL ENCELL

“The Real Estate Guy”
Call: (805) 565-4896
Email: danencell@aol.com
Visit: www.DanEncell.com
DRE #00976141

Each year, Dan spends over
$250,000 to market and
advertise his listings. He has
sold over $1.5 Billion in Local
Real Estate.

BERKSHIRE HATHAWAY

HomeServices
California Properties




