
LawyerSanta Barbara 
Official Publication of the Santa Barbara County Bar Association 

March 2020 • Issue 570



2        Santa Barbara Lawyer  

For your Real Estate needs, choose 
carefully and choose experience!

Over $700,000,000 Sold Since 2000
Among the top 10 agents in Santa Barbara (MLS statistics for 2000-2017)

•  Intensive Marketing Plan for each 
listing

•  Member, Santa Barbara, Ventura, 
and Santa Ynez Real Estate Boards

•  Expert witness in Real Estate 
and Divorce Matters, and Estate 
Planning

•  Non-Practicing Licensed Attorney, 
Instructor Real Estate Law and 
Practice Courses at SBCC

1086 Coast Village Road, Santa Barbara, California 93108    •    Office 805 969-1258    •    Cell 805 455-8910
To view my listings visit www.garygoldberg.net   •  Email gary@coastalrealty.com

Gary Goldberg
Real Estate Broker

Former Practicing Attorney
UC Hastings College of Law • Order of the Coif

CalBRE License # 01172139

SO
LD

SO
LD

SO
LD



March 2020        3   



4        Santa Barbara Lawyer  

Santa Barbara Lawyer
A Publication of the Santa Barbara 

County Bar Association
©2020 Santa Barbara County Bar Association

CONTRIBUTING WRITERS
Samantha Baldwin

Joyce Dudley
Lindsay Leonard
Jessica Phillips

Michelle E. Roberson
Robert Sanger
Tim Thomas

EDITOR
Rosaleen Wynne

ASSISTANT EDITOR
Chad Prentice

Lida Sideris

MOTIONS EDITOR
Michael Pasternak

VERDICTS & DECISIONS 
EDITOR

Victoria Lindenauer
R.A. Carrington

PHOTO EDITOR
Mike Lyons

PRINTING
Printing Impressions

Submit all EDITORIAL matter to
sblawyermagazine@gmail.com 

with “SUBMISSION” in the email 
subject line. 

Submit all VERDICTS AND 
DECISIONS matter to:

Victoria Lindenauer 
at lindenauer_mediation@cox.net
R.A.Carrington at ratc@cox.net

Submit all MOTIONS matter to 
Michael Pasternak at 
pasterna@gmail.com

Submit all ADVERTISING to
SBCBA, 15 W. Carrillo Street, 

Suite 106, Santa Barbara, CA 93101
phone 569-5511, fax 569-2888
Classifieds can be emailed to: 

sblawdirector@gmail.com

Santa Barbara County Bar Association 
www.sblaw.org

2020 Officers and Directors
Officers 

ELIZABETH DIAZ
President
Legal Aid Foundation
301 E. Canon Perdido 
Santa Barbara, CA 93101
T: (805) 963-6754
ediaz@lafsbc.com

ERIC BERG
President-Elect
Berg Law Group
3905 State St Ste. 7-104
Santa Barbara, CA 93105
T: (805) 708-0748
eric@berglawgroup.com

JENNIFER GILLON DUFFY
Secretary
Fell, Marking, Abkin, Montgomery, 
Granet & Raney LLP
222 E. Carrillo St #400
Santa Barbara, CA 93101
T: (805) 963-0755
jduffy@fmam.com

STEPHEN DUNKLE
Chief Financial Officer
Sanger, Swysen, & Dunkle
222 E. Carrillo St., #300
Santa Barbara, CA 93101
T: (805) 962-4887
sdunkle@sangerswysen.com

AMBER HOLDERNESS
Past President
Office of County Counsel
105 E. Anapamu St, #201
Santa Barbara, CA 93101
T: (805) 568-2969
aholderness@co.santa-barbara.
ca.us

Directors 

DEBORAH BOSWELL
Mullen & Henzell LLP
112 Victoria St
Santa Barbara, CA 93101
T: (805) 966-1501
dboswell@mullenlaw.com

BRADFORD BROWN
Law Offices of Brad Brown, APC
735 State St. Ste 418
Santa Barbara, CA 93101
T: (805) 963-5607
brad@bradfordbrownlaw.com 

LARRY CONLAN
Cappello & Noel LLP
831 State St
Santa Barbara, CA 93101
T: (805) 564-2444
lconlan@cappellonoel.com

IAN ELSENHEIMER
Allen & Kimbell, LLP
317 E. Carrillo Street
Santa Barbara, CA 93101
T: (805)963-8611
IElsenheimer@aklaw.net

TERESA MARTINEZ
County of Santa Barbara
105 E. Anapamu St. Rm 201
Santa Barbara, CA 93101
T: (805) 568-2950
teresamartinez@co.santa-barbara.
ca.us 

TARA MESSING
Environmental Defense Center
906 Garden Street
Santa Barbara, CA 93101
T: (805) 963-1622
tmessing@environmentaldefense-
center.org

CHAD PRENTICE
Maho & Prentice
629 State Street Ste. 217
Santa Barbara, CA 93101
T: (805) 962-1930
cprentice@sbcalaw.com

ERIN PARKS
Attorney at Law
325 E Victoria St. Garden Suite
Santa Barbara, CA 93103
T: (805) 899-7717
law@erinparks.com 

MICHELLE ROBERSON
Sierra Property Group, Inc.
5290 Overpass Road, Bldg. C
Santa Barbara, CA 93111
T: (805) 692-1520 *102
michelle@sierrapropsb.com

RUSSELL TERRY
Reicker, Pfau Pyle & McRoy LLP
1421 State St. Ste B
Santa Barbara, CA 93101
T: (805) 966-2440
rterry@rppmh.com 

ROSALEEN WYNNE
Law Offices of James F. Cote
222 E. Carrillo St. Ste 207
Santa Barbara, CA 93101
T: (805) 966-1204
rosaleen@jfcotelaw.com

LIDA SIDERIS
Executive Director
15 W. Carrillo Street, Ste 106
Santa Barbara, CA 93101
T: (805) 569-5511
Fax: 569-2888
sblawdirector@gmail.com

Mission Statement
Santa Barbara County Bar Association

The mission of the Santa Barbara County Bar Association is to preserve the integrity of the 
legal profession and respect for the law, to advance the professional growth and education 
of its members, to encourage civility and collegiality among its members, to promote equal 
access to justice and protect the independence of the legal profession and the judiciary.



March 2020        5   

Santa Barbara LawyerOfficial Publication of the Santa Barbara County Bar Association 
March 2020 • Issue 570

Articles

 6 Spotlight on Santa Barbara Superior Court Judge 
Patricia L. Kelly

 8 Building Resiliency in a Trauma-Based Profession, 
By Joyce Dudley

 10 The Next Decade, By Tim Thomas

 11 UM/UIM Coverage: What Does It Mean and Why 
Does It Matter, By Jessica Phillips and Samantha 
Baldwin

14  The Changing Landscape of Electronic Privacy, By 
Robert Sanger

 18 Janitors Required to Register with the State, By Michelle 
E. Roberson

 20 Why Hire A Private Professional Fiduciary? By 
Lindsay Leonard

Sections 
26  Verdicts & Decisions

28  Motions

30  Classifieds

On the Cover
Santa Barbara Superior Court Judge Patricia E. Kelly

 Judge Thomas Anderle 
discussing tips for effective 
civil litigation

2020 
SBCBA BenCh 
And BAr 
ConferenCe

See more coverage beginning 
on page 22



6        Santa Barbara Lawyer  

Feature

Spotlight on Santa 
Barbara Superior 
Court Judge 
Patricia L. Kelly

P atricia L. Kelly was formerly a prosecutor who 
handled cases involving serious and violent crimes 
in northern Santa Barbara County. Judge Kelly spent 

16 years as a prosecutor, 11 of which were spent as a deputy 
district attorney in Riverside County prosecuting major 
narcotics cases; she was the sole gang prosecutor for the 
eastern half of the county. In 2015, Judge Kelly was elected 
to serve as Assistant Presiding Judge, and she was the first 
woman to serve as Presiding Judge of the Santa Barbara 
Superior Court from January 2017-December 2018. She is 
currently serving in department six of the criminal division 
in Santa Maria.

How long you have been on the Bench? 
I was appointed by Gov. Schwarzenegger in August of 

2010. I previously was a prosecutor for the Santa Barbara 
District Attorney’s Office since 2005 and prior to that as 
a deputy district attorney for Riverside County in their 
eastern division in Indio.

Tell us about your education
I graduated from Pepperdine University School of Law 

in 1994. I received a BA in Political Science from Cal State 
Northridge. 

What advice would you offer to a new attorney? 
I think the best thing that happened for me when I was 

a brand new attorney was finding a mentor. I was lucky 
enough at the beginning of my career to find a handful of 
senior attorneys who were generous with their time and 
advice whenever I had questions or needed guidance. My 
advice would be to find a mentor.

If you could change one thing about the judicial 
system what would it be? 

Overall, I think our system is one of the best in the world. 
I have traveled to other countries where judicial systems 
are so different that it makes you appreciate our system of 
justice. Particularly in the criminal justice system - having 
a right to a trial by jury if you are accused of a crime and 
requiring the prosecution to prove all charges beyond a 
reasonable doubt is not the norm for many other countries.  

Wisdom gleaned from the Bench? 
Every day is a new life lesson. I realize that may seem 

trivial, but it is true. There is always something more I can 
do to improve in my job. 

Describe your style in the courtroom? 
I try to be respectful of the process and have that guide 

the way I handle the cases in my court.
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Who were/are your mentors?  What were 
important lessons they taught you? 

One of the most important lessons I learned as a brand 
new lawyer was to always be on time to court, always 
handle your own cases, and always be prepared. These 
were the expectations set forth on my first day as a pros-
ecutor by my first boss, Sue Steding. Sue was the Assistant 
District Attorney for the Eastern Division of the Riverside 
DA’s Office. She was a great mentor to me during my time 
in that office and I have always appreciated how direct she 
was with her expectations.

What do you love about your job? 
I really love that every day is a new adventure.

What do you do in your spare time?  Hobbies? 
I enjoy spending time with family and friends, watching 

old movies, reading and taking my dog on long walks.

Do you have advice for attorneys trying a case 
before your bench? 

I appreciate it when attorneys are on time and prepared 
for their matters. Clearly, Sue Steding’s words have stuck 
with me!

Are there any changes in the legal community 
you’re excited about? 

I am always excited to read in the Santa Barbara Lawyer 
about the changes in the community!

What do you believe is the biggest difference 
between practicing law and presiding as a 
judge? 

There is a world of difference when you shift from being 
an advocate for a client to a neutral magistrate overseeing 
a case.  

Who is your legal hero/ine? 
When I was in my last year of law school, I was lucky 

enough to be on the school’s trial team for statewide com-
petitions. My parents came to watch one of my last com-
petitions. At that time, my father had retired from a long 
career in the U.S. Navy and was in the midst of his second 
career in the defense contractor industry. After the compe-
tition, my dad decided to go to law school. He graduated 
from the Ventura College of Law in 1997 at the age of 53. 
He went on to a successful career as an attorney for Legal 
Aid in Riverside, Merced and Santa Barbara counties. After 
retiring from his third career, my dad now volunteers as a 
judge pro temp for the court. He is my hero. 
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Building Resiliency 
in a Trauma-Based 
Profession 
By Joyce DuDley

Most of us are problem solvers. 
   People come to us to solve their problems or 
to help them avoid future problems. 

Many of us see people at their worst, be they: crime 
victims, those accused of committing crimes, those dealing 
with the death or impending death of a loved one, those 
going through a divorce, those being sued, or defending 
against being sued. These are the folks many of us encoun-
ter, often multiple times a day, and many of their problems 
are life altering. 

Our ideal goal is to fix their problems or at the very least 
make things better for our clients. Yet we generally don’t 
feel appreciated and are expected to laugh at lawyer jokes 
and Shakespeare’s infamous quote: “The first thing we do 
is kill all the lawyers.” 

Most of us went to law school for the right reason and 
emerged with debt as we entered the profession of our 
dreams; only to discover that to survive in our profession 
we needed to be extraordinarily resilient. Why resilient?  
Because we often find ourselves in the position of being 
percipient witnesses to traumatic events. And, I can’t think 
of a law school in the country that teaches future lawyers 
“Resiliency”. 

I believe we who have been in the profession for decades 
have a duty to not just make things better for our clients, 
but also for ourselves and our colleagues. 

So what are we not doing now that perpetuates this 
condition and what can we do to improve it? 

We do not overtly discuss that we work in a trauma-
based profession. 

We do not do enough to properly psychologically prepare 
new lawyers and associates for what they can expect to 
experience.

We also do not do enough to encourage each other to 
look for signs of negative stress in our colleagues. Nor do 
we know how to approach our colleagues when we notice 
they have been negatively affected by the trauma they have 
experienced. Additionally, we have not built into our orga-
nizations enough support: healthy living alternatives, peer 

support, and vetted indi-
vidual counseling relating 
to our chosen profession.

Many of our organi-
zations have not done 
enough of this because we 
still do not want to accept, 
and therefore normalize, 
both the experience of 
psychological pain in our 
work and that the appro-
priate response to experi-
encing this pain is seeking 
help.

Keeping ourselves and 
our colleagues healthy 
should be one of our priorities, as should responding 
appropriately when one of our colleagues becomes psy-
chologically unhealthy. Presently, we tend to admire their 
obsessive work habits, thereby rewarding behavior that is 
harmful to them,  but when they begin to decline under the 
stress of it all, we ignore or abandon them. This adversely 
affects them (separating them from their “tribe”) and sends 
a troubling message to our remaining colleagues, some of 
whom are privately congratulating themselves for hiding 
their own perceived weakness.

It’s not that we don’t care, in fact, most of us care very 
deeply, but because we feel somewhat helpless, we do 
nothing.

 Furthermore, many experienced attorneys are struggling 
with their own resiliency issues including: alcoholism, 
depression, family alienation, and multiple stress-induced 
medical conditions making addressing them with others 
impossible or at the very least awkward.

The following is what we can do and what is being done 
well by some of our colleagues, likely even some of you:

We must educate ourselves and continue to educate our 
colleagues on resiliency, during pre-law classes, at law 
schools, in our practices, through California Bar credited 
classes and even past retirement.  From day one of their 
careers, attorneys and their loved ones need to know that 
they are choosing to work in a trauma-based profession; one 
with many rewards of service, but one in which they will 
experience frustration, exhaustion, being under appreciated 
and unjustly accused.

 All of us should learn about warning signs in ourselves 
and our colleagues and how best to address them, especially 
embracing the fact that seeking help, rather than ignoring 
the stress, is the best alternative.

As experienced attorneys and mentors, we must normal-

Joyce Dudley
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Consider                                For Your 
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ize seeking help or as FDNY Captain Frank Leto stated, “It 
is a sign of wisdom not weakness to ask for help.”

As experienced attorneys and mentors, we should be 
asking ourselves what could we do now to proactively 
ensure that our colleagues take care of themselves?  My 
immediate response is that we should encourage them to 
embrace healthy nutrition, exercise 
and sleep habits. We all know what 
healthy nutrition and exercise looks 
like, we just don’t prioritize it. Many 
of us don’t do so because it’s easier 
not to. What we have learned is that 
it is only “easier” in the short term, 
and that poor nutrition and a lack of 
exercise adversely affects the quality 
of our life and the lives of our loved 
ones. 

What, perhaps we have not con-
sidered, is the importance of a good 
night’s sleep.

Sleep disruption and fatigue man-
agement are foundational to support-
ing our best selves.

Sleep disorders increase the risk of 
a variety of other medical and mental 
health problems, including a two-
fold increased risk of cardiovascular 
disease and a threefold increase in the 
risk of depression and anxiety.

Beyond the long-term effects of 
inadequate rest, any amount of sleep 
deprivation and inadequate rest, 
both intentional and unintentional, 
can degrade an attorney’s alertness, 
memory, reaction time, and decision-
making, both at work and at home. 
This leads to preventable mistakes, 
which will impair the quality of their 
work or their relationships.

Sleep performance can be enhanced 
through light restriction, relaxation 
techniques, and environmental modi-
fication.

Attorney fatigue can be driven 
by physical, psychological, or situ-
ational/conditional factors. The 
techniques can be as simple as the 
appropriate timing of bright light, and 
the tactical timing of caffeine intake, 
and brief naps.  

In conclusion, I suggest we must accept that we work in 
a trauma-based profession and that we are frequently first 
responders to traumatic events. We must educate those 
in our profession about the necessity for staying resilient. 

Continued on page 21
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Tim Thomas

f you invested $100,000 in the S&P500 stock index on 
January 1, 2010, reinvested the dividends and looked 
at your balance on New Year’s Day a few weeks ago 

it would be having been worth about $352,000.
If you had been charged a 1% fee advisory on that in-

vestment it would have been worth $319,000.... essentially 
$33,000 of fee impact.

You can move the decimal left or right to fit the amount 
of your investable assets; either way it’s roughly a 13% per 
year return on your money or 12% with a 1% fee.  How 
do your investments compare? 

It was one of the best decades on record. 
Last year the S&P500 was up about 32%, the 
same as 2013, with double digit gains a few 
other years and only one year at a slight loss.

Great decades come and go, so do great 
years, but the history of the stock market is 
an upward trend. Buying now at the all-time 
high will probably be good idea 10 to 20 years 
from now. Whether buying now will be fa-
vorable in 5 years from now is anyone’s guess.

I’d like to focus on the subtleties of my ini-
tial example as a strategy for the next decade. 

There are plenty of fund managers, invest-
ment advisers, indexes and certainly stocks 
who have performed better than the example 
I gave. But the question is how many inves-
tors enjoyed that performance. Trying to time 
the market, changing advisors, risk management or trying 
to beat the index usually leaves us somewhere behind. 

Whether you like indexes or not, the way I see that group 
of 500 companies is that they have their fingers in every pot. 
They invest in or buy startups; they can afford to hire the 
best people and their business spans the globe. By owning 
this group, you may miss early stage growth of a newly 
listed startup, but it’ll likely end up being part of the index 
if its growth is sustainable.  You’ll also certainly own the 
best performers in any given 10-year period.

There are also plenty of other indices that may outper-

form the S&P500 over 
any given time especially 
the last 10 years, like the 
NASDAQ index which is 
known to be tech heavy.  
Some may argue that tech 
is here to stay implying it 
isn’t as risky buying the 
NASDAQ or the Exchange 
traded fund QQQ which 
tracks the NASDAQ’s 
top 100 stocks.  This may 
be so, but the S&P500 
includes the top tech com-
panies plus companies 
who bring the bricks and 
mortar, food and clothing, transport and medicine to our 
lives. So, in a way investing in the top US companies in 
itself is a way of managing risk.

But I digress, which is very easy to do when talking about 
investment in the stock market.  Back to my example and 

fees. Be sure to look back on the fees you paid 
over the last years in terms of total dollars. 
For those of you who were charged an advi-
sory fee, did you get good value from your 
adviser for the tens of thousands or hundreds 
of thousand dollars your portfolio may not 
have made because of fees? 

I’m using the S&P500 here as a proverbial 
benchmark, and it just happens to be a great 
investment option which is easy to choose, 
buy, or be satisfied with and it’s cheap. It’s 
a benchmark for performance as much as a 
benchmark for simplicity and cost. 

Much of complexity of the financial services 
industry is not to make us investors more 
money, nor to manage risk. It’s to help us 
manage our emotions through the process 
of building wealth.  Insurance products and 

annuities offer guarantees but come at a huge cost in the 
end. Diversification makes sure we don’t miss out and is 
supposed to reduce big swings in our account balance, and 
fixed income stops just short of guaranteeing that when the 
market crashes it will be bearable to look at our account 
balance. Many products that have withdrawal penalties are 
simply just ways to protect us from spending urges. 

Of course, tax awareness and income producing products 
are necessary especially for bigger accounts, but be clear 

The Next Decade
By Tim Thomas

I

Continued on page 12

The buck stops 
with you, you 
are the smartest 
investment 
adviser for 
your money, 
no matter what 
your investment 
experience.
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ow many lawyers who are reading this have had 
the experience of meeting with a client, knowing 
that person was wronged or injured by someone 

else, and knowing at the end of the day—there is not 
enough you can do for them? 

More and more in our practice, that is the case because 
of UM/UIM coverage. A type of coverage that most do 
not know much about or have a good understanding of. 
Uninsured/underinsured motorist coverage, often referred 
to as UM/UIM, is not required in California but if you opt 
into the coverage, it will help cover your damages and loss 
when in a car accident.

UM/UIM coverage becomes relevant when you are hit by 
someone who is either underinsured or not insured at all. 
Pursuant to the California Insurance Code, the minimum 
coverage for an automobile liability policy is $15,000 per 
person, $30,000 per accident. This covers damages that you 
may cause against a third party with your vehicle. The Cali-
fornia Insurance Code requires an insurer to provide UM/

UIM in each policy up to the minimum liability amount, 
$15,000/$30,000, unless the insured contracts out of the 
coverage by signing a waiver. Uninsured motorist injury 
coverage is coverage for your own injuries and your pas-
sengers’ injuries if those injuries are caused by an uninsured, 
negligent, at-fault motorist. Underinsured motorist injury 
coverage is additional injury coverage if you’re injured by a 
motorist who has auto insurance, but not enough to cover 
your total losses. This helps cover medical bills, lost wages, 
future medical bills and pain and suffering. When a single 
ambulance ride and emergency room visit alone can total 
$15,000 in medical bills, the minimum $15,000 policy is 
exhausted quickly.

More and more, we find ourselves meeting with poten-
tial clients who are seriously injured, who are scared, who 
require ongoing surgeries and treatment, who are missing 
time with their families and their children and their loved 

Samantha BaldwinJessica Phillips

UM/UIM Coverage:
What Does It Mean 
and Why Does It 
Matter
By Jessica PhilliPs anD samanTha BalDwin, 
maho & PRenTice, llP

H
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Thomas, continued from page 10ones, who are in pain, who no longer have a working 
car—and the maximum amount that they will be able to 
recover is $15,000.00 per person injured up to $30,000 for 
the accident. 

According to the Insurance Information Institute, approxi-
mately 13% of drivers in the United States are uninsured, 
and according to a study done by the Insurance Research 
Council in 2015, approximately 15.2% of California driv-
ers are uninsured. If a potential client is hit and injured by 
one of these drivers, having a minimum UM/UIM policy 
severely limits their financial recovery. 

Often, these potential clients did what they believed 
they needed to do; they made sure they had enough li-
ability coverage to protect others on the road but they 
failed to have proper coverage for themselves under their 
own UM/UIM coverage. For example, our clients will have 
$350,000/$500,000 for liability, and $15,000/$30,000 for 
UM/UIM. Meaning that if they are hit by an uninsured 
driver, involved in a hit and run, or an insured driver with 
a minimum policy, the maximum we could recover through 
insurance would be $15,000 per insured person, up to 
$30,000 per accident. It is a pattern that we have been wit-
nessing with insurance companies, and we are not sure why. 

In general, most insurance agents will suggest that their 
insured’s match their third-party bodily injury liability 
coverage and their UM/UIM Coverage. Since liability in-
surance is meant to protect your assets should you cause 
an accident, you would want that same financial assurance 
if someone else caused an accident and you were injured. 

When we explain what UM/UIM coverage is and why 
it is important, we are often advised that no one ever told 
our clients about it, and they were under the impression 
that they had “full coverage.” Generally, the client explains, 
that they did not understand what UM/UIM was. Sadly, 
the additional coverage—that could be life-changing—can 
be as low as a few extra dollars a month. 

Check your policies, talk to your loved ones, and make 
sure you are protected.   

Jessica Phillips and Samantha Baldwin are trial attorneys with 
Maho & Prentice. They focus their practice on Plaintiff’s personal 
injury law and pride themselves in exceptional client service, while 
obtaining maximum results. They handle cases anywhere in the 
State of California and will speak with all potential clients free of 
charge. Feel free to reach out: jphillips@sbcalaw.com or sbaldwin@
sbcalaw.com

on what it all adds up to down the road and at what cost. 
The strategy for the next 10 years is mindfulness. Even 

if you hire someone to invest for you, the act of choosing 
that person will be far more relevant to your prosperity 
then the investments they choose on your behalf.  The buck 
stops with you, you are the smartest investment adviser for 
your money, no matter what your investment experience.

Be mindful of the impact of fees and what you are getting 
in return. Take the time to understand investment choices 
by looking past the sales pitch. Be mindful of your time 
horizon and don’t try to micromanage short term returns. 
Understand what risk really means to you in the end.    

And as John Lennon would say, in the end everything 
will be ok. If it’s not ok it’s not the end.  

Tim Thomas is the founder of Integrative Investing with over 25 
years of experience in the investment industry. Prior to this position, 
he worked in a variety of roles including consultant to the Bank of 
New York’s investment platforms, branch manager and Director of 
Service and Operations at Lockwood Financial, and as a specialist 
clerk on the New York Stock Exchange. In recent years, Tim has 
worked as a financial coach and consultant on financial strategy 
for small companies and nonprofits.
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The Changing 
Landscape of 
Electronic Privacy
By RoBeRT sangeR

I
Robert Sanger

t seems that we have less transparency in the execu-
tive branch of government than we have had for some 
time. While one might favor access to data relating to 

the workings of government, there is a countervailing trend 
when it pertains to access to personal information. Personal 
privacy is important. This is particularly true of personal 
information accessible in electronic format on personal 
electronic devices stored in the “cloud.” In California and 
nationally, there has been a trend to try to protect electronic 
data both as a matter of Constitutional law and by way of 
state and federal statutes.

In this Criminal Justice column, we will look at emerging 
developments in electronic privacy based on the amend-
ment (called the CLOUD Act) to federal Stored Communi-
cations Act (SCA) which, ironically or not, places power in 
the executive branch to make international agreements with 
regard to stored data rather than requiring treaties which 
invoke the advice and consent of the Senate. The United 
States is in the process of negotiating existing international 
accords as well as entering into agreements with individual 
nations. The terms of existing international accords, such as 
the Budapest Convention, include broad privacy protection 
provisions. However, under the CLOUD Act amendment to 
the SCA and in the practice of foreign nations, information 
of residents of this state and of the United States may be 
more accessible than they have been in the past.

This does not harken the end of privacy but suggests that 
we have a heads-up regarding what may be happening, 
not as a result of debated legislation or judicial decisions, 
but behind the scenes in the executive branch with the 
President and the Department of Justice. Agreements based 
on the executive authority given by the CLOUD Act have 
the potential for randomly making personal data available 
at the request of foreign governments directly to service 
providers, while also giving state, local and federal agencies 
in the United States additional power to collect data stored 
extra-territorially.  

Electronic Privacy Under United States Law
The law regarding electronic privacy is based on the 

Constitution of the United 
States, federal statutes 
and, to an extent, state 
constitutions and state 
laws. Personal electronic 
data is potentially accessi-
ble remotely and, in some 
instances, is stored or 
shared around the globe. 
The nature of electronic 
media is such that territo-
rial regulation is aspira-
tional at best. States can 
regulate behavior of state 
and local police agencies, 
and the federal govern-
ment can regulate federal agents or state and local agents 
involved in federal investigations. This regulation occurs 
through promulgation of state and federal statutes setting 
forth rules and providing for civil or administrative sanc-
tions. In the criminal justice area, enforcement often occurs 
through exclusion of evidence sought to be introduced by 
the government against an accused. 

California, for instance, has expressed a strong interest 
in privacy in general and electronic privacy in particular. 
There is an express right of privacy in the State Constitu-
tion under Article I, section 1. In addition, in 2015, the State 
enacted the Electronic Communications Privacy Act.1 Prior 
to this Act, all determinations of excludability of evidence 
in California courts had been limited only to what was un-
constitutional under the Fourth Amendment as interpreted 
by the United States Supreme Court. That was due to the 
fact that Proposition 8 in 1982 contained an amendment 
to the State Constitution that added:

“Right to Truth-in-Evidence. Except as provided by 
statute hereafter enacted by a two-thirds vote of the 
membership in each house of the Legislature, relevant 
evidence shall not be excluded in any criminal proceed-
ing, including pretrial and postconviction motions and 
hearings, or in any trial or hearing of a juvenile for a crimi-
nal offense, whether heard in juvenile or adult court. . . .”2

The Electronic Communications Act, however, was 
passed in 2015 by a two-thirds majority. It added section 
1546.4. (a) which says:

“Any person in a trial, hearing, or proceeding may 
move to suppress any electronic information obtained 
or retained in violation of the Fourth Amendment to the 
United States Constitution or of this chapter.” (Emphasis 
added.)
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This means, California courts can determine whether 
violations of the Act require exclusion of evidence under 
statutory—and, therefore, independent -- state grounds. Of 
course, these provisions only apply to evidence sought to 
be introduced in California courts. It would be a matter for 
other jurisdictions to determine whether evidence should 
be suppressed in the event there is a violation of the Act 
within California even though a prosecution seeking to 
introduce the evidence was pending in another jurisdiction.

Although the Federal Constitution has been interpreted to 
include a right of privacy,3 the word does not appear in the 
text or Amendments. In the context of search and seizure 
law, the United States Supreme Court established that the 
Fourth Amendment assures that individuals have a right 
against government intrusion that goes beyond protecting 
places, like homes or offices. Instead, the right extends to 
any place where they may have a reasonable expectation 
of privacy.4 Specifically regarding the invasion of privacy 
in personal electronic devices, the United States Supreme 
Court recently held that a warrant is necessary to access 
cell phone data.5

The California Electronic Communications Act is more 
nuanced as a statutory enactment than the broad interpre-
tation of the Fourth Amendment. Nevertheless, California 
courts seeking to determine the admissibility of evidence 
in a particular case can look both to the Act and to the 
Federal Constitution. In addition, California and other state 
and federal courts have additional guidance under federal 
statutes, including the Electronic Communications Privacy 
Act of 1986.6 Primary among the provisions of that Act are 
those in the portion called the Stored Communications Act.7 

The upshot of all of this law, California and federal, is 
that a warrant is required to access a good deal of stored 
electronic information by domestic state or federal law 
enforcement. There are exceptions but the standards oth-
erwise must be met to establish probable cause before a 
magistrate and to minimize intrusion if a warrant is issued. 
In other words, under both California and federal law, 
individuals have pretty good protection against the govern-
ment obtaining private, electronically stored information to 
prosecute them. The specter of an Orwellian “Big Brother” 
seems to be held in abeyance.
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International Law
International communities have propounded treaties and 

accords which seem to be designed to provide for similar 
protections. The United States has joined in some of them 
in principle and others subject to further implementation 
agreements. However, as will be developed, the protections 
may not be as great as the protections purportedly accorded 
to people in California and the United States. Furthermore, 
the president has been granted authority to enter into agree-
ments with other countries under the Clarifying Lawful 
Overseas Use of Data Act (the CLOUD Act).8 The extent 
to which protections are eroded will depend on the caution 
with which the executive department concludes negotia-
tions that are currently underway for new agreements and 
to implement existing agreements. 

The CLOUD Act was attached to the Consolidated 
Appropriations Act, 2018 as a last day amendment to the 
voluminous budget bill. It passed without going through 
committee, markup or debate and was signed into law by 
President Trump on March 23, 2018. Essentially, the pas-
sage of the Act as a last-minute appendage to the budget 
bill accomplished what prior stand-alone bills could not – it 
passed despite the substantial opposition. It was designed 
to render moot a pending United States Supreme Court 
decision and, without final debate, it did so.

In United States v. Microsoft Corporation9 a Magistrate Judge 
in the United States District Court for the Southern District 
of New York had issued a warrant requested by the Depart-
ment of Justice in a criminal prosecution of an individual 
whose residence was in the United States. The warrant 
compelled Microsoft Corporation to produce data that was 
stored in another country, Ireland. Microsoft challenged the 
subpoena and claimed that the Stored Communications Act 
(SCA) which allowed federal subpoenas for production of 
data upon a showing of probable cause did not pertain to 
extraterritorial storage of data. The District Court judge 
disagreed and ordered Microsoft to turn over email data. 
Microsoft appealed to the Second Circuit Court of Appeals 
and won. The handwriting was on the wall when the Su-
preme Court granted review. 

The legislature knew for some time that the SCA did not 
anticipate “cloud” storage of data let alone storage of such 
data on a massive basis in other countries. When the SCA 
was enacted the technology was not employed as it was by 
2018. In other words, the idea that a major data base could 
be promoted and used in the United States but would reside 
on hard drives physically located in another country was not 
anticipated. When this began to become a practice (“cloud” 
data storage) the FBI could not always obtain warrants for 
the data they sought, and a problem was recognized.10 The 

legislature then tried to make it easier for the prosecution 
to obtain such data for criminal prosecutions. 

Prior attempts to enact legislation to expand the territo-
riality of the SCA were promoted by Sen. Orin Hatch and 
they were unsuccessful. This time, to avoid an anticipated 
adverse ruling by the United States Supreme Court, Sen. 
Mitch McConnell simply slipped the CLOUD Act on to the 
end of the crisis-averting budget bill the day before the floor 
vote. As a result, the issue before the United States Supreme 
Court was rendered moot. The government and Microsoft 
so stipulated and the Court issued an order dismissing 
review in light of the new CLOUD Act and the fact that 
prosecutors had obtained a new warrant under its terms.

While the CLOUD Act might seem benign,11 it does 
not just authorize a United States court to order produc-
tion of the extra-territorial data. It gives the President the 
authority to enter into executive CLOUD Act agreements 
between the United States and foreign governments to 
allow access to data that may belong to people anywhere 
on the globe without regard to where that data is stored. 
Under such CLOUD agreements, foreign governments 
can submit orders directly to the data companies without 
review or approval by a federal or state court or federal 
agency. The foreign government orders are “subject to 
review or oversight by a court, judge, magistrate, or other 
independent authority” in the foreign country, but do not 
require U.S. review. This eviscerates the protections that 
the SCA provided prohibiting release of information to 
foreign governments. 

This is more than a minor flaw in the legislation. Agree-
ments under the CLOUD Act are still being considered 
and negotiated. Until the CLOUD Act, access to data from 
service providers with servers located in other countries, 
was subject to individual Mutual Legal Assistance Treaties 
(MLATs).12 Those MLATS were negotiated with individual 
nations taking into account the differences between the 
privacy protections in the United States and the laws of 
the other nation. Such agreements often took months or 
years to negotiate and required the advice and consent of 
the Senate.13 On the other hand, CLOUD Act agreements 
are acts of the executive only and can be executed without 
notice. And, indeed, the U.S. Department of Justice issued 
a glowing white paper about the benefits of the Act.14

Furthermore, MLATs were the subject of a new contro-
versy with the Department of Justice. It was just reported 
as of this writing that the federal prosecutors have been 
obtaining sealed orders extending the statute of limitations 
for prosecution of individuals where they claim there is data 
that might be obtained from a jurisdiction that does not as 
yet have an MLAT with the United States.15 The implica-
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tion of the story is that the FBI actually had information, 
but was using the requests for data from other countries 
to buy more time. This highlights the problems associated 
with piecemeal applications, whether MLATs or the new 
executive agreements under the CLOUD Act are employed.

In light of the executive authority granted in the CLOUD 
Act, there are negotiations pending on multilateral agree-
ments which may allow foreign law enforcement to obtain 
data using standards that would not meet those required 
in federal court, while also granting state, local or federal 
agents in the United States the authority to compel pro-
duction of foreign stored data. The conflicts in the laws 
and the negotiations surrounding them are the subject of 
considerable activity. 

For instance, the Convention on Cybercrime of the 
Council of Europe (CETS No.185), known as the Budapest 
Convention, purports to be the “only binding international 
instrument” on cybercrime law enforcement.16 Yet, there 
is significant concern in Europe that the CLOUD Act may 
be in conflict with the Budapest Convention and, together, 
they may not provide adequate protections. The Euro-
pean Data Protection Supervisor (EDPS), an official of the 
European Union, has issued a polite but critical paper.17 
The EDPS even voiced a concern for persons in the United 
States, in that the “Act refers to so-called ‘US persons’ and 
makes distinctions on this basis. For instance, it does not 
allow foreign service providers to object to orders from US 
law enforcement authorities on the basis of a conflict of law 
when the person whose data are sought is a ‘US person.’”18 

The United States “ratified” the Budapest Convention 
in 2006 with a reservation statement that left important 
matters for further review and agreement.19 There is still 
much to be worked out within the European Union and 
among the other signatories to the Convention. There is a 
Second Protocol pending. The United States still must final-
ize its agreement and has made some demands that may 
not be feasible for other nations such as the enactment in 
each nation of language mirroring some of the provisions 
of the CLOUD Act.

The bottom line is that confidential personal data that 
is stored extraterritorially may more easily come into the 
hands of foreign governments and domestic state, local 
and federal agents. The use of this data in criminal pros-
ecutions might be disclosed during the course of the case 
here or abroad or it might be concealed legally or illegally, 
for instance, with the use of “parallel construction.”20 The 
issue is to what extent are the existing protections of the 
privacy laws, both in California and in the remainder of the 
Country, official or unofficially diluted by the CLOUD Act 
and to what extent will executive agreements with other 

countries either shore up or further dilute these protections. 

Conclusion
Although the CLOUD Act amended the SCA almost 

two years ago, it is now that the executive power to en-
ter international agreements is coming into fruition. The 
United States entered into a CLOUD Act agreement with 
the United Kingdom in October 2019 as announced by 
Attorney General Barr.21 Decisions to enter into individual 
agreements with other foreign nations or to join in the 
multilateral accords with nation groups, like the European 
Union, are taking place now. Refinements to the Budapest 
Convention by the EU nations, and the terms under which 
our administration will agree to be a full party are being ne-
gotiated. But everything is fine, right?  Within the structure 
of the CLOUD Act, the President —with the confidential 
counsel of his family of advisors and the head of federal 
law enforcement—has been given executive authority to 
make these agreements. What could go wrong?   

Robert Sanger is a Certified Criminal Law Specialist and has been 
practicing as a litigation partner at Sanger Swysen & Dunkle in 
Santa Barbara for over 46 years. He is a Professor of Law and 
Forensic Science at the Santa Barbara and Ventura Colleges of 
Law. Mr. Sanger is a Fellow of the American Academy of Forensic 
Sciences (AAFS) and Past President of California Attorneys for 
Criminal Justice (CACJ), the statewide criminal defense lawyers’ 
organization. He is a Director of Death Penalty Focus and an 
Associate Member of the Council of Forensic Science Educators 
(COFSE). The opinions expressed here are those of the author 
and do not necessarily reflect those of the organizations with which 
he is associated. ©Robert M. Sanger.
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n 2018, the California Property Service Workers Act 
(“Act”)1 quietly went into effect that could potentially 
impact the cost of maintaining properties. The Act 

requires all businesses that provide or contract for janitorial 
services to register with the Division of Labor Standards and 
Enforcement. They say it is designed to protect underrepre-
sented workers to assure they are being paid appropriately, 
are receiving sexual harassment training, and are covered by 
workers’ compensation insurance. The fee for this registra-
tion is $500.00 each year, in addition to all the compliance 
documentation that needs to be maintained and reported.

It is now 2020 and if one searches registrations in Santa 
Barbara, there are only 19 employers listed. Try Goleta, 
and we get another seven registrants. The definition for a 
“janitor” under the Act is as follows:

The Janitor cleans and keeps in an orderly condition 
factory working areas and washrooms, or premises of an 
office, apartment house, or commercial or other estab-
lishment. Duties involve a combination of the following: 
Sweeping, mopping or scrubbing, and polishing floors; 
removing chips, trash, and other refuse; dusting equip-
ment, furniture, or fixtures; polishing metal fixtures or 
trimmings; providing supplies and minor maintenance 
services; and cleaning lavatories, showers, and restrooms.

Service Contract Act Directory of Occupations, 
United States Department of Labor, 11150

As lawyers, many of us hire janitorial companies and it 
seems only the large companies are informed and registered. 
The impact this new law has had on smaller businesses has 
been devastating. Many of these small cleaning businesses, 
already struggling to have their bookkeeping and insurance 
streamlined, ask their accountants to register them as these 
are who they trust to keep them compliant. Many do not 
know lawyers that will keep them informed of these new 
laws, much less subscribe to the Santa Barbara Lawyer maga-
zine. Add to that new training, compliance documents, and 
fees, this might put them out of business, or inadvertently 
in the world of being non-compliant.

Janitors Required 
to Register with the 
State
By michelle e. RoBeRson

This leaves us in a bad 
situation as it will de-
crease the number of 
vendors available to us 
for janitorial services and 
likely increase the cost 
of service. Most recently, 
the Daily Nexus reported 
that a tenant moving out 
was charged $559 for a 
cleaning fee in 2019 and 
sued their current landlord 
for the excessive charge 
(though there were other 
charges also disputed). 
The former landlord of 
the same building testified on behalf of Plaintiff that the 
amount was double what was typically charged for “extra 
heavy cleaning.” Not mentioned in the article was that the 
janitorial service provider was the same company used by 
both landlords.2

The cost disparity between a smaller business and big 
janitorial could be significant; often it is double the price. 
However, if a non-registered janitor is used then the per-
son/entity contracting them runs the risk of being fined 
$2,000-$10,000 for the first violation and $25,000 for each 
subsequent violation. 

As a business owner that contracts with several janitorial 
providers, the risk of the hefty fine is not one we will take. 
One of our cleaning providers was upset that we would 
even request they get compliant, and their response was 
that they work with many businesses that do not require 
it. This is true. Many businesses also do not require proof 
of insurance for liability purposes, but we all assume the 
amount of risk dependent on our comfort level.

While it is unlikely to find the Division of Labor Standards 
Enforcement team knocking on Attorney John Smith’s 
door to issue fines for hiring an unregistered janitor, in the 
property management world where it seems all charges are 
contested, it makes sense to follow the rules. Oh and, of 
course, because it protects the vulnerable janitorial work 
force. 

Michelle is the President/CEO of Sierra Property Group, Inc. that 
manages well-over 1,000 units between Carpinteria and Goleta. 
She serves on the Board for the Santa Barbara County Bar As-
sociation, Santa Barbara Rental Property Association, and City 
of Santa Barbara Rental Housing Mediation Board, the latter of 
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Continued on page 21
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ccording to California Civil Jury Instructions 
published in 2017, a fiduciary relationship is “any 
relation existing between parties to a transaction 

wherein one of the parties is in duty bound to act with the 
utmost good faith for the benefit of the other party.” This 
is the central core of the relationship between a private 
professional fiduciary and her clients.

Private professional fiduciaries can provide critical servic-
es to seniors, persons with disabilities, and children. They 
manage matters for clients including daily care, housing 
and medical needs, and also offer financial management 
services ranging from basic bill paying to estate and invest-
ment management.

A private professional fiduciary may be needed when 
these types of situations arise:

1. Aging parents are increasingly debilitated, with adult 
children who remain gainfully employed and who may yet 
have their own teenaged children at home and their own 
very active, busy lives; they may also live/work significant 
geographic distances from where the aging elders are lo-
cated (the “sandwich generation”).

2. In creating estate plan documents, attorneys often 
encounter clients with a desire to share out responsibility 
among multiple children so as not to appear to favor one 
or another. By designating co-trustees or co-agents under 
a power of attorney or health care directive to act concur-
rently instead of consecutively, it creates opportunities 
for disagreement and impasse, where nothing may be ac-
complished. It can be a source of friction and litigation in 
conflicted families. At the very least, when the children are 
named jointly, it becomes cumbersome to get all signatures 
required for all actions to be taken. If more than one serves, 
a tiebreaking mechanism must also be written in. As well, 
though many family members and friends might waive fees 
for serving as trustee, most trusts provide for “reasonable 
compensation,” which creates concern to other remainder 
beneficiaries. Fewer will have problems with employing 
the services of an independent, outside and objective third 

party—especially one identified as a private professional 
fiduciary.

3. Often, a client creating an estate plan may not desire to 
name a family member, or lacks a trustworthy and reliable 
close relative or friendly alternative party to designate as 
successor trustee, executor, health care agent and attorney 
in fact.

 4. Married couples typically have a non-incapacitated 
spouse serve as fiduciary during the other spouse’s inca-
pacity and as sole trustee of all trusts created after the 
first spouse’s death, even if those trusts were designed to 
ultimately protect the deceased spouse’s assets for his or 
her  beneficiaries (such as children from a prior marriage). 
When trusts are created for such control purposes, in 
blended family situations, couples may want to consider 
having someone other  than the surviving spouse serve as 
trustee, or having the surviving spouse serve with a co- 
trustee. Only rarely in friendly families should the trustee 
or a co-trustee who serves with a surviving spouse be a 
remainder beneficiary, because any funds distributed to the 
surviving spouse will reduce the remainder beneficiary’s 
ultimate distribution. Otherwise, a conflict of interest may 
arise, which has spawned considerable litigation in blended 
families.

A good private professional fiduciary can bring cohesion, 
organizational skills, and objectivity, while providing and 
maintaining a personal relationship that likely would not 
exist with a corporate trustee, such as a financial institution.

California is one of the few states that license private 
fiduciaries. (California Business and Professions Code, 
Section 6500-6592, California Code of Regulations, Section 
4400-4622) While being licensed is a requirement, it may 
not determine whether a fiduciary is a good fit. It’s always 
recommended that an attorney meet with and interview 
three private professional fiduciaries to present a list of ques-
tions addressing clients’ specific needs to ensure that they 
find the professional who best suits their requirements.  

Lindsay Leonard is a graduate of the University of California 
Santa Barbara where she earned a degree in Biological Sciences 
with an emphasis in molecular, cellular and developmental biol-
ogy. She has work experience in research and development of next 
generation antibody therapeutics and of novel immunotherapies for 
the treatment of cancer and in two, well known asset management 
firms in the Santa Barbara area as a junior analyst.

Lindsay has been a licensed California Professional Fiduciary 
since 2010 and has certifications in Professional Fiduciary Man-
agement for Conservators and Trustees. She is a National Certified 
Guardian, a Registered Trust & Estate Practitioner (TEP), and 
member of the Santa Barbara Estate Planning Council.

Why Hire A Private 
Professional 
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By linDsay leonaRD
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econventionsportlet_enVigueur=false&_coeconventions_
WAR_coeconventionsportlet_searchBy=state&_coeconven-
tions_WAR_coeconventionsportlet_codePays=USA&_coecon-
ventions_WAR_coeconventionsportlet_codeNature=3. 

20 Legally, through redacted search warrant affidavits or narrative 
reports (302’s) or summaries; or illegally, through an informal 
process of creating a false narrative regarding the discovery of 
other incriminating information. On the latter, see the Criminal 
Justice Column, Parallel Construction Is Perjury, 546 Santa Barbara 
Lawyer Magazine 25 (March, 2018). 

21 United States Department of Justice, “U.S. And UK Sign Land-
mark Cross-Border Data Access Agreement to Combat Criminals 
and Terrorists Online,” (October 3, 2019), https://www.justice.
gov/opa/pr/us-and-uk-sign-landmark-cross-border-data-access-
agreement-combat-criminals-and-terrorists. 

Sanger, continued from page 17

REICKER, PFAU, PYLE AND MCROY, LLP 
IS PROUD TO ANNOUNCE THAT

 KEVIN NIMMONS JOINED THE FIRM AS 
PARTNER IN JANUARY 2020 

Reicker Pfau is delighted to 
welcome Kevin Nimmons as 
a partner. Kevin is pleased to 
bring his litigation, real estate 
and business transaction 
practice to the firm, where he 
represents landowners, busi-
ness owners, commercial 
tenants, and others in their 
business interests and resolv-
ing their legal disputes. Prior 
to joining Reicker Pfau, Kevin 
was a partner at the Santa 
Barbara law firm of Hollister 
& Brace P.C. where he practiced law for eleven years. He 
graduated cum laude from Syracuse University College of 
Law. Kevin is active in the community and sits on multiple 
boards. He, his wife and two children reside in Carpinteria.

Roberson, continued from page 18

which has her volunteering her time mediating landlord/tenant 
disputes. 

enDnoTes
 1 Labor Code section 1420 http://leginfo.legislature.ca.gov/faces/

codes_displayText.xhtml?lawCode=LAB&division=2.&title=&p
art=4.2.&chapter=&article=

 2 http://dailynexus.com/2019-11-07/over-40-former-tenants-sued-
isla-vista-luxury-living-over-security-deposit-disputes-and-won/ 
(Retrieved January 2, 2020)

We must take care of ourselves and learn how to approach 
our colleagues who are experiencing the adverse effects of 
stress. We must prioritize healthy living practices.

Some of these changes will be more difficult for us and 
our colleagues to implement, but we must be zealous in our 
endeavor to support ourselves and our colleagues because 
zealousness is what we and our communities expect of 
us all.  

 

Dudley, continued from page 9
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Jenn Duffy discussing implicit bias in the legal profession

Tyrone Maho presenting a mock jury trial
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SBCBA 
Bench & Bar 
Conference 

2020

Dan Hentschke of the Santa Barbara City Attorney’s Office discussing community enhancement

Doug Ridley on Lawyers & Substance Abuse
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Abbe Kingston providing an immigration law update

Bench & Bar Conference Co-Chair Chad Prentice 
& Judge Tom Anderle

 CA Assembly-member and keynote speaker Monique 
Limon with John J. Thyne III

Superior Court Presiding Judge Michael Carrozzo & Judge Tom Anderle 
during the Judges’ Panel

Thank you to Sponsors of The Bench and Bar 
Conference – January 25, 2020

GOLD SPONSOR
Maho & Prentice LLP

LUNCH SPONSOR
Rogers, Sheffield & Campbell, LLP
John J. Thyne III/Law Offices of John J. Thyne III

BREAKFAST CO-SPONSORS
Cristi Michelon Vasquez &
Channel Islands Fiduciary Group

SPECIAL SPONSOR
MyCase

VENDOR SPONSOR
Law Copy
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Cristi Michelon Vasquez & Courtney DeSoto on working with Private Professional Fiduciaries in estate litigation

Victoria Lindenauer & RA Carrington discussing the challenges in PI mediations
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Roberts v. Curtin
Santa Barbara Superior Court, Anacapa Division, Dept. 5

CASE NUMBER:  17CV01522
TYPE OF CASE:  Auto
TYPE OF PROCEEDING:  Jury
JUDGE:  Colleen Sterne
LENGTH OF TRIAL:  January 6 – January 28, 2020
LENGTH OF DELIBERATIONS:  2 hours
DATE OF VERDICT OR DECISION:  January 28, 2020
PLAINTIFF:  Bret Roberts
PLAINTIFF’S COUNSEL:  Brian Ward, Dan Schaar, Carpenter, Zuckerman & Rowley
DEFENDANT:  Pamela Leonard
DEFENDANT’S COUNSEL:  Andrew Hubert, Lewis Brisbois
INSURANCE CARRIER, IF ANY:  Auto Club
EXPERTS:  Plaintiff: David Patterson, M.D., Physiatrist, Opada Alzohaili, M.D., endocri-

nologist, Randall Benson, M.D., neurologist, Brian King, M.D., neuroradiolo-
gist (not called), Elizabeth Cisneros, Ph.D., psychologist.

 Defendant: Lorne Label, M.D., neurologist, Cary Alberstone, M.D., neuro-
surgeon, Ted Evans, Ph.D., psychologist, Michael Brant-Zawadzki, M.D., 
neuroradiologist.

OVERVIEW OF CASE: Auto v auto broadside collision; admitted negligence. Alleged traumatic brain injury with damage 
to pituitary gland and deficient human growth hormone and testosterone.

FACTS AND CONTENTIONS: Minor collision. Defendant’s 2012 Honda CRV suffered $1,466.50 in property damage 
and plaintiff’s 2012 Dodge Grand Caravan suffered $5,175.05 in rear passenger door damage. Defendant admitted liability 
and admitted that plaintiff suffered a soft-tissue whiplash injury. Plaintiff alleged traumatic brain injury with damage to 
his pituitary gland and deficient human growth hormone and testosterone.Plaintiff alleged he was unable to work at full 
capacity. 

SUMMARY OF CLAIMED DAMAGES: Plaintiff alleged need for future medical expense for lifetime monthly injections 
of human growth hormone at $30,000/year. Plaintiff asked the jury to award him between $875,000 and $1,050,000 in 
future economic damages [past economic damages waived], between $1,725,000 and $2,450,000 in past noneconomic 
damages and between $3,400,000 and $6,500,000.

SUMMARY OF SETTLEMENT DISCUSSIONS: Defendant offered plaintiff per CCP 998 $35,000.00, rejected by plaintiff. 
Plaintiff offered defendant per CCP 998 $200,000.00 (policy limit) rejected by defendant. Plaintiff’s wife previously settled 
for $20,000.00.

RESULT: $5,600.00, past non-economic only, nine to zero unanimous.

Local News

Verdicts & Decisions
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Lawyer Referral Service 805.569.9400
Santa Barbara County’s ONLY State Bar Certified Lawyer Referral Service , 

A Public Service of the Santa Barbara County Bar Association

2020 Bench and Bar Meetings
As Presiding Judge, the Honorable Michael Carrozzo has set the schedule for the Bench and Bar Meetings that 
will take place as follows:

May 21, 2020 • August 27,2020 • November 19, 2020

Each meeting will be held at the Santa Barbara Court Video Conference Room in the Figueroa Division of 
the Santa Barbara Courthouse.
These Bench and Bar Meetings provide a forum for local members of the Bar to engage in an informal dialogue 
with the presiding judge as a means of raising issues and concerns that may not otherwise be addressed. All 
attorneys and paralegals are welcome to attend.
For any practitioners wishing to submit agenda items for consideration before any of the scheduled meetings, 
please email those items to Ian Elsenheimer: Ielsenheimer@aklaw.net

Mediation ServiceS
R.A. Carrington, Esq. and Victoria Lindenauer, Esq.

Contact R.A.:
(805) 565-1487

ratc@cox.net

Contact Victoria: 
(805) 730-1959

lindenauer_mediation@cox.net

www.californianeutrals.org/ra-carrington 
www.lindenauermediation.com

1

Serving Los Angeles, Orange, Ventura, Santa Barbara, 
San Luis Obispo, and Kern Counties

1

Mr. Carrington and Ms. Lindenauer have conducted over 3,000 mediations, 
300 arbitrations and have been discovery referees in multiple complex 
matters. Mr. Carrington (ABOTA Member) has been a full-time mediator 
since 1999 and Ms. Lindenauer has been mediating since 2011. Their 
professional association as of 2017 reflects their jointly held commitment to 
the values of tenacity, creativity, and the highest ethical standards applied to 
the resolution of every dispute.
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Local News

Price, Postel & Parma con-
gratulates Tara Christian on 
her recent admission to the 
State Bar and welcomes her as 
a new associate attorney. Prior 
to relocating to Santa Barbara, 
Ms. Christian was a law clerk in 
the firm’s Cameron Park Office. 
Her practice focuses primarily on 
public agency representation in 
education, employment, contract 
negotiation, policy formation, 
land use, environmental and 
water issues. She has worked on a wide variety of public 
and private matters, including property disputes, landlord-
tenant issues and tort claims. While in law school, Ms. 
Christian earned a concentration in Environmental and 
Water Law. She served as President of the Real Property 
Club and Secretary of the Water Law Society and was a 
research assistant to Professor Jennifer Harder and later as 
legal intern for the Clean Water Action non-profit group. 
Ms. Christian received her J.D. (with Distinction) in 2019 
from McGeorge School of Law in Sacramento.

Local attorney Jerry J. Howard has joined the Law Of-
fices of John J. Thyne III. For over 20 years, Jerry has be-
come a trusted counselor who represents families in estate 
planning and he has developed highly sought expertise in 
defending corporations, insurance companies, and business 
entities in various legal matters. Jerry excels in drafting wills 
and trusts, conducting business litigation, resolving contract 
disputes, prosecuting insurance bad faith, premises liability, 
and guiding individual, family, and business clients through 
all form of legal experiences.

Jerry received his undergraduate degree from UCLA and 
his Doctorate of Jurisprudence from Pepperdine University 
School of Law. Jerry is admitted to practice before all state 

courts in California and the United States District Court 
for the Central and Eastern Districts of California. Jerry is 
an active member of the University Club of Santa Barbara.

Trust, Confidence, and Excellence define Jerry’s character 
and reputation as an attorney. These are the guiding prin-
ciples and foundation of his professional and personal life. 
Jerry has an enchanted life outside of the office. He enjoys 
coaching, mentoring and teaching youth in our community, 
and traveling with his beautiful family.

Reicker,  Pfau, Pyle & 
McRoy LLP is pleased to an-
nounce that Cory Baker has 
joined the firm as an associate 
and will be part of the firm’s liti-
gation practice group. Mr. Baker 
commenced his career in the 
Santa Barbara offices of Paladin 
Law Group, where he focused 
in litigation and government 
enforcement actions. Mr. Baker 
received his J.D. at Pepperdine 
University School of Law after 
completing an undergraduate 
degree at UCSB.

Santa Barbara Women Lawyers 
is delighted to announce that 
California Women Lawyers has 
chosen United States Magis-
trate Judge Louise LaMothe 
as the 2020 Joan Dempsey Klein 
Distinguished Jurist of the Year. 
CWL has given the award to a 
Southern California judge since 
1994; Judge LaMothe is the first 
jurist from Santa Barbara to have 
been honored.

Judge LaMothe exemplifies 
the characteristics the award 
celebrates—excellence as a jurist, life-long advocacy ad-
vancing the interests of women and girls, and inspiration 
to women lawyers in California. Throughout her long 
career as a lawyer, ADR neutral and federal judge, she has 
devoted herself to social justice issues, particularly relating 
to women. As Chair of the ABA’s Section of Litigation in 
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Local News

the early 1990’s, she created committees to support the 
legal rights of children and promote women advocates. 
Both initiatives persist today, twenty years later, in robust 
Section programs. In Santa Barbara Women Lawyers, she 
introduced mentoring circles that have met the needs of 
practitioners for over a decade. Because of her focus on 
others, her career has positively impacted many people. 
Judge LaMothe is truly an outstanding recipient of the Joan 
Dempsey Klein Award. 

The presentation of the Award will take place at a recep-
tion from 5:00Pm to 7:00Pm on March 13. Details will be 
forthcoming.

If you have news to report such as a new practice, a new hire or promotion, an 
appointment, upcoming projects/initiatives by local associations, an upcoming 
event, engagement, marriage, a birth in the family, etc., the Santa Barbara 
Lawyer editorial board invites you to “Make a Motion!” Send one to two 
paragraphs for consideration by the editorial deadline to our Motions editor, 
Mike Pasternak at pasterna@gmail.com. Any accompanying photograph 
must have a minimum resolution of 300 dpi. Santa Barbara Lawyer retains 
discretion to publish or not publish any submission as well as to edit submis-

sions for content, length, and/or clarity.

•  Property valuations
•  Property dispositions
•  Property acquisitions
•  Lease negotiations

805.563.2111  •  HayesCommercial.com
222 E Carrillo St, Suite 101, Santa Barbara, CA 93101

Your partner in 
commercial 
real estate.
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Classifieds

MULLEN & HENZELL L.L.P. SEEKING 
EXPERIENCED ESTATE PLANNING 
ASSOCIATE

Candidate must have strong credentials, analytical skills, 
excellent oral and written communication skills, and be 
interested in performing high quality legal work. Must be 
current member of CA Bar.  Tax experience a plus. 

Our firm offers an excellent benefits package. Associate 
salaries, bonuses and benefits are competitive with other 
leading firms in the area.  Compensation is commensurate 
with level of education, knowledge and experience. 

No calls please. Submit resume and cover letter via email 
today. We look forward to meeting you!

Susan A. Subject
Attn: Estate Planning Associate
Mullen & Henzell L.L.P.
112 E. Victoria Street
Santa Barbara, CA 93101
Recruit@mullenlaw.com

* * * 

OFFICE AVAILABLE
High quality, executive office space with natural light, fire-

place, balcony, and adjacent secretarial/assistant available 
for lease in a historic building located at 15 W. Carrillo Santa 
Barbara, two blocks from the Court House.  The building 
offers shared use of all amenities including law library, live 
receptionist, three conference rooms, shared kitchenette, 
and copy room featuring a high speed color copier with 
fax and scan capabilities.  $1,800 per month. Please contact 
Jeanette Hudgens, 805 962-9495, with inquires. 

ESTATE PLANNING ASSOCIATE SOUGHT
Price, Postel & Parma, a long-standing law firm in Santa 
Barbara, is seeking an Estate Planning associate with su-
perior credentials, 3-5 years of significant experience and 
a current license to practice in the State of California.  
Compensation is commensurate with skills, education and 
experience. Please submit a cover letter and resume via 
email to Ian Fisher at ifisher@ppplaw.com.

* * * 

DOWNTOWN OFFICE SPACE AVAILABLE
Private downtown office for rent, large windows, in shared 
suite. Rare opportunity for a single office with a shared 
reception area. Available immediately—furnished or un-
furnished—$1,190. 2 blocks from the courthouse, parking, 
elevator, AC and utilities included. If interested, please email 
downtownofficespaceforrent@gmail.com. 

* * * 

SEEKS ASSOCIATE ATTORNEY & TRIAL 
ATTORNEY

Highly respected Santa Barbara civil litigation law firm, 
seeks experienced litigation attorney with knowledge of 
and experience in insurance law as well as associate at-
torney. Candidate must have, excellent verbal and writing 
skills, enjoy litigation and bring a strong team work ethic.

Competitive benefits include health and dental insurance, 
free parking and 401k plan. Respond with resume, cover 
letter and references to kcallahan@hdlaw.com.

* * * 

TWO OFFICES FOR RENT
For rent (available November 1) two professional fur-

nished offices (11’8” x 8’8” for $1,200.00 and 11’8” x 10’9” 
for $1,350.00). Includes a shared reception, two conference 
rooms, kitchen and workroom with copier. Located in a 
great Santa Barbara downtown location across from the 
Courthouse and above Cafe Ana.

Please contact Howard Simon @hsimon@jhslawsb.com 
for further information.

For information on upcoming MCLE events, visit SBCBA at http://www.sblaw.org//

( 8 O 5 )  8 9 8 - O 8 3 5  ■ Fax (8O5) 898-O613
P .O .  Box  3889  ■ Santa Barbara, CA 9313O

grandfolia@aol.com

Interior Plantscapes & Service
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2020 SBCBA SECTION HEADS 

Alternative Dispute Resolution
Dr. Penny Clemmons  687-9901
clemmonsjd@cs.com
 
Bench & Bar Relations:
Ian Elsenheimer 963-8611
ielsenheimer@aklaw.net
 
Civil Litigation
Mark Coffin 248-7118
mtc@markcoffinlaw.com

Criminal
Jeff Chambliss  895-6782  
Jeff@Chamblisslegal.com 

Debtor/Creditor
Carissa Horowitz  708-6653
cnhorowitz@yahoo.com 
 

Employment Law
Alex Craigie  845-1752
alex@craigielawfirm.com

Estate Planning/Probate
Connor Cote  966-1204
connor@jfcotelaw.com

Family Law
Renee Fairbanks   845-1604
renee@reneemfairbanks.com
Marisa Beuoy  965-5131
beuoy@g-tlaw.com
 
In House Counsel/Corporate Law
Betty L. Jeppesen  450-1789 
jeppesenlaw@gmail.com

Intellectual Property
Christine Kopitzke  845-3434
ckopitzke@socalip.com 

Mandatory Fee Arbitration
Eric Berg 708-0748
eric@berglawgroup.com
Naomi Dewey  979-5160
naomi@trusted.legal
Vanessa Kirker Wright 964-5105
vkw@kirkerwright.com

Real Property/Land Use
Joe Billings  963-8611
jbillings@aklaw.net

Taxation
Peter Muzinich  966-2440 
pmuzinich@gmail.com
Cindy Brittain 695-7315
cindy.brittain@kattenlaw.com

THE 
OTHER BAR 

NOTICE

Meets at noon on the first and third 
Tuesdays of the month at 330 E. Car-
rillo St. We are a state-wide network 
of recovering lawyers and judges 
dedicated to assisting others within 
the profession who have problems 
with alcohol or substance abuse. We 
protect anonymity. To contact a local 
member go to  http://www.otherbar.
org and choose Santa Barbara in “Meet- AV Preeminent Rating

(5 out of 5)

AVVO Rated ‘Superb’
(10 out of 10)

BONGIOVI MEDIATION
Mediating Solutions since 1998

“There is no better

ambassador for the 

value of mediation than

Henry Bongiovi.”

HENRY J. BONGIOVI

Mediator  •  Arbitrator  •  Discovery Referee

Conducting Mediations
throughout California

805.564.2115
www.henrybongiovi.com
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• #4 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide

(out of over 1.3 million)

• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market

• Alumnus of Cate and UCSB

Remember — it costs no more to work with the best
 (but it can cost you plenty if you don’t!)

Each year, Dan spends over 
$250,000 to market and         

advertise his listings. He has 
sold over $1.5 Billion in Local 

Real Estate. 

“The Real Estate Guy”
Call: (805) 565-4896

Email: danencell@aol.com
Visit: www.DanEncell.com

DRE #00976141

Daniel Encell

•  Montecito  •  Santa Barbara  •  Hope Ranch  •  Beach  •


