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Background
• What is a “small-dollar loan”?
• What types of small-dollar loan products are in the market?
• Who offers these products?

• Who uses these products?
• Why are these products used?
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What is a “small-dollar loan”?
• Consumer loan  for personal, family, or household purposes
• Principal amount of $10,000 or less
• Provided by alternative financial services providers
• Does not include loans made by banks or credit unions (explanation to follow
later in the presentation)
• Includes loans made by payday, auto title, and personal installment lenders,
either in storefronts or online

4

Examples of small-dollar loan products
Payday Loan
• Principal Amount: Up to $300
• Loan Term: Up to 30 days, average is 17 days
• Repayment: Lump sum due at end of term
• Finance Charges: $15 per $100 borrowed, ≈ 370% APR
• Collateral: None
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Examples of small-dollar loan products
Personal Installment Loan
• Principal Amount: $500 - $10,000
• Loan Term: 90 days to 5 years
• Repayment: Equal monthly or bimonthly installments over term
• Finance Charges: from 15% APR to 200%+ APR, depending on
lender’s business model and borrower’s credit risk
• Collateral: Often unsecured, but may be secured by personal
property
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Examples of small-dollar loan products
Auto Title Loan
• Principal Amount: $2,500 to $10,000
• Loan Term: 1 – 7 years
• Repayment: Equal monthly or bimonthly installments over term
• Finance Charges: from 25% APR to 100%+ APR, depending on
lender’s business model and borrower’s credit risk
• Collateral: Car with clear title (i.e., fully paid-off)
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Who offers these products?
Higher-cost options (i.e., interest rate of > 36% APR)
• Storefront Lenders
• May offer suite of products in addition to high-cost loans, including check cashing and
money transfer
• Concentrated in zip codes with higher proportions of black and Latino residents

• Online Lenders
• ~20% of payday loans and ~35% of installment loans in California are made online
• Growing channel – volume of payday loans originated online doubled from 2014 to 2018,
while overall industry volume declined more than 10%

Lower-cost options (i.e., interest rate of < 36% APR)
• Predominantly in brick-and-mortar stores that offer installment loans
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Who uses small-dollar loans?
• Primarily consumers with nonprime credit scores (i.e., FICO < 640)
• Likely lack access to lower-cost options, such as a bank-issued credit card

• Damaged credit or credit invisible
• Borrowers who have defaulted on previous obligations
• Recent immigrants and younger consumers without established credit history

• Typical household annual income
• Payday: $30k median, but lenders report ~15% of borrowers’ incomes > $90k
• Installment loans: $40k - $45k on average

• Nearly all borrowers have a bank account
• Users may be underbanked, but cannot be considered unbanked
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Why do consumers use small-dollar loans?
• Financial Health Network identified 4 categories of use-cases
•
•
•
•

Unexpected Expense – 32% of borrowers
Misaligned Cash Flow – 32% of borrowers
Expenses Exceed Income – 30% of borrowers
Planned Purchase – 9% of borrowers

• Additional reasons
• Build or repair credit (only true of some lenders)
• Note: payday, high-cost installment, and auto title lenders typically do not report loan
repayments to credit bureaus. Meaning consumers cannot improve their credit scores
with these loans.

• Consolidate debt
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Stories from Consumers
• Michael: https://youtu.be/GDUZzh5DLa0
• Kimberly: https://youtu.be/M7C7ycuzvAI
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Legal Framework
• Usury Law and Exempt Lenders
• California Financing Law
• Deferred Deposit Transaction Law
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Usury Law in California
“Far from a model of clarity” – Justice Carol Corrigan
California State Supreme Court in Wishnev v. The Northwestern
Mutual Life Insurance Company (2019)

Sources of law
• 1918 voter-approved initiative (uncodified)
• 1934 voter-approved constitutional amendment
• Provisions currently found in article XV
• Partially amended 1918 initiative

• Statutes in various codes regulating lenders considered exempt
under article XV
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Exempt Lenders
Two classes of exempt lenders provide small-dollar loans today
• Certain Finance Lenders licensed pursuant to the California Financing Law
• Provide personal installment and/or auto title loans ($500 - $10,000)

• Deferred Deposit Originators licensed pursuant to the Deferred Deposit
Transaction Law
• Provide payday loans (up to $300)
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California Financing Law (CFL)
• Division 9 of Financial Code (Section 22000 et seq.)
• Regulations: Chapter 3, Title 10 of CCR (10 C.C.R. §1404, et seq.)

• Applies to lenders that make consumer or commercial loans,
whether unsecured or secured by real and/or personal property
• Exempts from coverage banks, credit unions, mortgage lenders,
pawnbrokers, check cashers, and deferred deposit originators
• Enacted in 1994
• Consolidated and replaced the Personal Property Brokers Law, the Consumer
Finance Lenders Law, and the Commercial Finance Lenders Law
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California Financing Law (CFL)
• Major provisions applicable to all licensees
• Lenders and brokers must obtain license from Department of Business
Oversight (DBO), California’s regulatory and enforcement authority for
financial services activity
• Subject to examination of all books and records by DBO
• Subject to enforcement action by DBO for violations of any provision of the
CFL or other laws (e.g., Unfair Competition Law)

• Major provisions relevant to small-dollar lenders
• Cap on broad definition of “charges” that cannot exceed 12 – 30% per annum,
depending on loan size
• Only applies to loans up to $2,500
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Deferred Deposit Transaction Law (DDTL)
• Division 10 of Financial Code (Section 23000 et seq.)
• Regulations: Chapter 3, Title 10 of CCR (10 C.C.R. §2020, et seq.)

• Applies to providers of deferred deposit transactions (more
commonly known as “payday loans”)
• Enacted by Legislature in 1996 (SB 1959 (C. Calderon))
• Check cashers were holding checks (“deferring deposit”) in exchange for a fee
• Essentially, check cashers were lending funds on a short-term basis, but they
did not want these transactions to be deemed loans, which would subject
them to interest rate caps found in the California Financing Law
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Deferred Deposit Transaction Law (DDTL)
• Exempts payday lenders from the CFL
• Permits a payday lender to charge $15 per $100 borrowed (up to $300
max)
• Thus, borrower can receive $255 in exchange for the obligation to repay $300 on
agreed upon date (no more than 31 days from date of transaction)

• Prohibits a payday lender from “rolling over” a loan
• Lender may extend due date, but cannot charge a fee for doing so
• However, borrower may take out new loan immediately upon paying off old loan

• Prohibits a payday lender from issuing more than one loan to a borrower at
a time
• However, borrowers can take out multiple loans from different lenders at same time
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Legal Framework Review
• State Usury Law
• 1934 constitutional amendment prohibiting usury (>10% per annum)
• Exempt lenders allowed to provide loans at higher rates, in exchange for state
regulation and oversight
• E.g., banks, credit unions, consumer installment lenders, and payday lenders

• California Financing Law
• Provides state with examination and enforcement authority over broad set of
nonbank lenders
• In small-dollar context, limits interest rates for loans under $2,500 at ≈36% or
less, but does not limit rates on loans >$2,500
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Legal Framework Review
• Deferred Deposit Transaction Law
• Provides state with authority to regulate payday loans
• Allows fees up to $15 per $100 borrowed, which translates to a 375% annual
rate for the typical 17 day loan
• Caps individual loans at $300, but permits borrowers to have multiple
simultaneous loans from different lenders
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Emerging Issues
• CashCall class action – “unconscionable” interest rates
• AB 539 – extending interest rate protections to $10,000
• Enforcement – Rent-a-bank and interest rate cap evasion

• SB 472 – new, less expensive short-term loan alternatives
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De La Torre v. CashCall, Inc.
• Plaintiffs claim CashCall marketed and originated unconscionable
loans in violation of:
• California Financing Law (Fin. Code 22302)
• Unfair Competition Law, which provides remedies for “unlawful” conduct

• Loan: $2,600, 3.5 year term, annualized interest rate of 96 – 135%
• Class: All California borrowers who received a loan of $2,500 - $2,600
with an interest rate of at least 90% from 2004 – 2011
• District court awarded summary judgment to CashCall
• “The California Legislature long ago made the policy decision not to cap
interest rates on loans exceeding $2,500”
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De La Torre v. CashCall, Inc.
• Plaintiffs appealed, Ninth Circuit asked California Supreme Court
whether CashCall’s summary judgment argument and the district
court’s ruling were correct
• In unanimous decision, California Supreme Court overturned the
district court ruling
• The existence of Section 22302 in the CFL shows Legislature’s intent to
subject these loans to unconscionability analysis
• Borrowers may use the unconscionability doctrine to challenge the interest
rate on a loan of $2,500 or more
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De La Torre v. CashCall, Inc.
• Court did not determine whether CashCall loans were
unconscionable, punting that decision to lower courts
• Court guided that an unconscionability analysis should take into
account the individual circumstances of the case, related to “the
bargaining process and prevailing market conditions,” in determining
whether a “particular rate was ‘overly harsh,’ ‘unduly oppressive,’ or
‘so one-sided as to shock the conscience.’”
• Court warned lower courts against remedies that amount to an
“across-the-board imposition of a cap on interest rates”
• Case was refiled in San Mateo Superior Court in March 2019
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Assembly Bill 539 (2019)
• Policy problem: Families’ financial health is harmed by unaffordable
interest rates on consumer loans of $2,500 - $10,000
• Legal problem: California Financing Law does not set limit on charges for
loans above $2,500
• Misaligned incentives lead to bad outcomes
• Lenders can charge high interest rates (100% - 225%) to makeup for loan losses
• Lenders fail to underwrite, giving loans to consumers who are likely unable to fully
repay the loan
• Consumers default at 40% rate, but lender remains profitable by extracting high
volume of payments prior to default
• Consumers who default sink further into financial distress – wage garnishment, car
repossessions, bankruptcy
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Assembly Bill 539 (2019)
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Assembly Bill 539 (2019)
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Assembly Bill 539 (2019)
• Recent attempts to address the problem
•
•
•
•

2011: Cap rates on auto title loans at 36%
2017: Cap rates on all installment loans from $2,500 - $10,000 at 24%
2018: Cap rates on all installment loans from $2,500 - $5,000 at 36%
2018: Cap rate on auto title loans at 36%

• High-cost lenders spent more than $2 million lobbying the legislature
in the 2017-18 session
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Assembly Bill 539 (2019)
• Major provisions of AB 539
• Caps interest rates and all other fees at annual rate of 36% plus the Federal
Funds Rate for loans of $2,500 - $10,000
• Minimum loan term of 1 year, maximum term of 5 years
• Prohibits prepayment penalties

• Supported by more than 100 community and civil rights groups,
local governments, labor organizations, religious leaders, and
veterans groups
• Passed Legislature with bipartisan support and super majority vote
• Signed by Governor into law in October
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Enforcement and Rent-a-Bank
• Post-AB 539, high-cost lenders have three choices:
• Adjust business model to provide installment loans at <36%
• Stop making installment loans to California consumers
• Attempt to evade the rate cap

• Three companies have publicly stated their intent to partner with
bank in attempts to evade the rate cap
• Elevate Credit
• Enova International
• CURO

• Rep. Katie Porter recently called attention to this issue
• https://twitter.com/i/status/1202795895076671493
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Enforcement and Rent-a-Bank
• How do small-dollar lenders partner with banks?
• Establish agreements as “service providers,” often covering marketing, underwriting,
and loan servicing
• Agree to purchase loans directly from bank shortly after origination or take a security
interest in the loan portfolio
• May provide financing and often provide indemnity to cover any potential losses

• Why partner with banks?
• Due to federal preemption, California cannot restrict the interest rate or fees charged
by an out-of-state bank
• If a bank is listed on loan application as the lender, the nonbank entity will claim that
they are only providing a service or technology to the bank and that they are not
subject to state laws
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Enforcement and Rent-a-Bank
“True lender” and predominant economic interest
•
•
•
•
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Most likely State enforcement strategy
Action can be brought by either Department of Business Oversight or AG
Claim: nonbank partner is actual true lender and subject to state laws
Requires courts to look beyond the form of the loan agreement to the
underlying economic benefits and risks to the separate parties

Enforcement and Rent-a-Bank
• CFPB v. CashCall, Inc. (2016)
• Claimed CashCall was using tribal entity to shield company from state laws
• Central District of California used predominant economic interest test to
determine CashCall was the true lender
• “The key and most determinative factor is whether [the tribal entity] placed its own
money at risk at any time during the transactions, or whether the entire monetary
burden and risk of the loan program was borne by CashCall.”

• Meade v. Avant (2018)
• Colorado lawsuit against nonbank lender for violating state law
• District Court remanded case to state court, rejecting the lender’s argument
that complete preemption applies to bank partnership arrangements
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Senate Bill 472 (2019)
• Over past five years, new form of short-term, small-dollar loan product has
emerged
• Providers self-identify as “earned-income access” or “early wage access”
providers
• Basic pitch: get access to your earned wages when you want, regardless of
your employer’s pay cycle
• Most providers partner with employers and integrate with the employer’s
payroll system to verify amount of earned wages at given time
• At least one provider works solely through a direct-to-consumer model
that uses recent paystubs and geolocation services in a mobile app to
impute amount of earned wages at given time
34

Senate Bill 472 (2019)
• Basic product characteristics
• Advance amount varies by provider
• Up to 100% of accrued but unpaid wages, but some providers set lower limits
(e.g., 50% of net wages)
• Average amount per access ranges from $70 to $165 depending on provider

• Frequency varies by provider
• Some providers place no limit on accesses per pay period or per month, but
others limit to as low as one access per month
• Users with no limits request an average of six wage advances per month

• Fee structure varies by provider
• Subscription/flat fee per period: $8 - $10/month
• Per-use fee: $3 - $5
• Voluntary tips: $0 - $14 per use
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Senate Bill 472 (2019)
• Under what authority do these companies operate?
• Are these products considered “loans”?
• If so, providers should be licensed under California Financing Law
• But, fee structure would not comply with CFL interest rate caps due to very short term
and small advance amount of these products

• Are these products considered “payday loans”?
• If so, providers should be licensed under Deferred Deposit Transaction Law
• But, DDTL is very specific about the form of transactions allowed. Repayment from a
worker’s employer or the employer’s payroll processor is not contemplated in the law.
• Additionally, providers claim to offer a better alternative to payday lenders and do not
want to be regulated under the same law due to reputational risk
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Senate Bill 472 (2019)
• Providers seeking statutory clarity are working with Legislature to
establish new regulatory framework
• As currently drafted, SB 472 would:
• Require providers to be licensed and regulated by the Department of Business
Oversight pursuant to the California Financing Law
• Establish unique requirements and prohibitions of providers, separate from
those of consumer finance lenders, including:
• Fee cap of $15/month
• Limits amount accessible to 50% of gross earned but unpaid wages
• Nonrecourse provisions to protect workers against claims of failure to repay
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Closing
• Consumers have demand for small-dollar loans
• Policy challenge is to balance access and consumer protections
• The state legislature and voters have debated this issue since early
statehood and will likely continue to debate this issue in the future
• Federal preemption limits the state legislature’s and voters’ control
over some policy decisions affecting the small-dollar loan market
• Recently-passed and pending legislation, along with pending and
future litigation, will significantly reshape the small-dollar loan
market in California
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Appendix
Brief History of California Usury Laws
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Brief History of CA Usury Laws
“If thou lend money to any of my people that is poor by thee, thou
shalt not be to him as an usurer, neither shalt thou lay upon him usury.”
– Exodus 22:25
• Early statehood: No general usury law
• However, “acute problems of the necessitous borrower versus the
rapacious money lender received frequent legislative treatment”
• 1861 – 1909: Interest rate limits established for pawnbroker loans
• Capped rates at 2 – 4% per month ≈ 24 – 48% per annum

• 1909: First Personal Property Brokers Act
• Regulated a person making loans secured by personal property or wages
• Capped rates at 5% per month initially, reduced to 2% per month in 1911
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Brief History of CA Usury Laws
• 1918 – First General Usury Cap in California
• Uncodified, voter-approved initiative
• Capped interest rate on all loans at 12% per annum
• Problems:
• Rate was not workable for small loans from business/economic standpoint
• Did not prevent or limit charges in addition to interest

• 1931 – Uniform Small Loan Law
• Russell Sage Foundation pushed in many states
• Practically revised Personal Property Brokers Act
• Capped rates at 3.5% per month (42% annualized) for loans of $300
and under (≈ $5,000 in 2018 dollars)
• Courts held rate cap inoperative – voters must approve of changes to 1918 initiative
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Brief History of CA Usury Laws
• 1934 constitutional amendment
• Placed on statewide ballot by Legislature to address issues with 1918 initiative
• Reduces allowable interest rate from 12% to 10% per annum
• Restricts non-interest charges broadly – “other compensation”
• Exempts certain lenders from interest rate restrictions
• Initially, credit unions, licensed pawnbrokers, and certain banks
• Later, Legislature adds new classes of exempt lenders

• Authorizes Legislature to set caps on exempt lenders
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Brief History of CA Usury Laws
• 1939 Rate Cap on Personal Property Brokers
• Rates charged by Personal Property Brokers were essentially unregulated,
even after 1934 constitutional amendment
• Brokers were charging in excess of 250% APR for small loans
• Using authority provided by 1934 amendment, Legislature limited interest
rates to 2 – 2.5% per month on loans up to $300 (≈24 – 30% per annum)
• Relied on very broad definition of “charges” to prevent loopholes
• Data collected in 1941 showed that consumers retained access to loans and
businesses were able to make fair return on their investment

• Interest rates on small-dollar loans have been regulated in various
forms by the Legislature since 1939
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Appendix
Federal Preemption in Banking Law
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What about the banks?
• Banks and credit unions provide products that could be considered
“small-dollar loans”
• Credit cards
• Personal loans (often facilitated by partnerships with FinTech companies)

• Key differences between banks and small-dollar lenders
•
•
•
•
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Banks target customers with higher credit scores than small-dollar lenders
Banks target larger loan sizes than small-dollar lenders
Banks typically charge lower rates and fees than small-dollar lenders
Banks are mostly protected from state regulation due to federal preemption

Federal Preemption in Banking Law
• National Bank Act of 1864
• Section 24 grants national banks “all such incidental powers as shall be
necessary to carry on the business of banking”
• Grants broad authority to Office of the Comptroller of the Currency (OCC) as
federal supervisor and regulator of national banks

• Supreme Court held in McClellan v. Chipman (1896) that “general
state laws” are valid as long as they do not:
• “expressly conflict” with federal law,
• “frustrate the purpose for which national banks were created,” or
• impair the ability of national banks to “discharge the duties imposed upon
them” by federal law
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Exportation of interest rates
• Marquette National Bank of Minneapolis v. First Omaha Services
Corporation (1978)
• Can a national bank headquartered in Nebraska, which permitted interest rates up to
18% per annum, charge its Minnesota customers more than the 12% maximum
allowed by Minnesota law?
• Supreme Court held that the National Bank Act allowed national banks to charge
rates “allowed by the laws of the State…where the bank is located,” meaning the
higher 18% cap prevailed

• After Marquette, Congress extended power to “export” the maximum
interest rates allowable in a bank’s home state to state banks
• Meaning banks could move to state with no regulation and charge an unlimited rate
to a consumer in any state
• Federal law explicitly preempted contrary state law
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How expansive is federal preemption?
• Barnett Bank of Marion County, N.A. v. Nelson (1996)
• Supreme Court held that federal banking law preempts state laws that
“significantly interfere with [a] national bank’s exercise of its powers”
• Lower courts have used the Barnett standard to limit or overturn stateimposed fee caps, disclosure requirements, and employment dispute claims

• Gutierrez v. Wells Fargo Bank N.A. (2012)
• Ninth Circuit upheld claims that bank made misleading statements, which
were illegal under state law
• Described state law as “non-discriminating…of general applicability that does
not conflict with federal law”
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How expansive is federal preemption?
• Dodd-Frank Act (2010)
• State consumer protection laws are preempted only where state law
“prevents or significantly interferes with the exercise by the national bank of
its powers” – codifies Barnett standard
• Requires court to use less-deferential Skidmore standard, rather than Chevron
deference, when reviewing the validity of an OCC preemption determination

• Lusnak v. Bank of America (2018)
• Ninth Circuit held that OCC preemption rules are entitled to “little, if any,
deference”
• Requires “compelling evidence” that state law interferes with a national
bank’s exercise of its powers
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