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Feature
the idea of being assigned
to a faraway place like the
Butte, Montana FBI field
office became much less
appealing.

Q&A with
Commissioner
Stephen Foley

S

tephen Foley was sworn-in as Santa Barbara
County Superior Court’s newest Commissioner on
August 13, 2018. Previously, he had been a supervising deputy district attorney. He began his legal career
in the Riverside County District Attorney’s Office in 1996
and joined the Santa Barbara County District Attorney’s
Office in 2004 where he spent the next decade as a Santa
Maria prosecutor.
For the last few years, Commissioner Foley had been
supervising the Lompoc Branch of the DA’s office. He has
also been an active volunteer in the Santa Barbara community having served on the Los Olivos school board, as
a teen court judge, and board member for the Boys and
Girls Clubs of Santa Maria, as well as the Santa Ynez Valley
Unified School District.

Q & A with Commissioner Stephen Foley
Where were you born and raised? Goleta Valley. I
attended San Marcos High.
You graduated from the University of Notre Dame.
What was your one take-away? Notre Dame taught me
the value of public service and the importance of giving
back to my community.
What made you decide to go to law school? Initially, I
wanted to join the FBI after obtaining my law degree. Twice
during law school, I met with the recruiter at the Federal
building near UCLA. However, at the same time, my future
wife and I started dating. Once our relationship developed,

You attended UCLA
School of Law. What
did you enjoy, in particular? My classmates
were brilliant students
and polished speakers.
To overcome my feelings
of inferiority, I worked
twice as hard to keep up.
In addition, our professors
challenged us and helped
us to see both side of every issue.

Stephen Foley

In 2004, you joined the Santa Barbara County
District Attorney’s Office. What led you to the DA’s
office? Even as a child, I reviled violence, bullying, and
corner cutting. That evolved into a desire to hold those
accountable that hurt others. In college, I wrote a thesis
on the effectiveness of the criminal justice system’s ability to greatly reduce recurrent domestic violence. Finally,
I was drawn to the freedom of a prosecutor to do justice
by only following the path of true, reliable evidence. Most
prosecutors are known for who they successfully convicted.
However, equally important – and often overlooked – are all
the cases a prosecutor never pursued, dropped or reduced
due to the demands of justice.
During that time, you prosecuted several serious
criminal cases. How did you relax? I found it almost
impossible to relax and sleep. Every jury trial I handled –
from my first in 1996 to my last in 2018 – took years off
my life. To get through long jury trials, I spent time with
family, exercised, and listened to very loud music.
What is the most important trait for a trial lawyer?
Integrity is the most important trait for a successful legal
career. Similarly, to be effective in court, nothing is more
powerful than sincerity.
What is your favorite vacation spot? Backpacking in
the High Sierras.
What book is on your nightstand? Japan 1941: Countdown to Infamy by Eri Hotta
What trait do you admire in others? Humility
Based on your background, what qualities have
you brought to your role as Commissioner? Patience,
empathy and a strong command of the Evidence Code.
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Governor Newsom
and the Future of
the Death Penalty
By Robert Sanger

T

his Criminal Justice column will address the future of
the death penalty in California. The casual reader of
the news might have even thought that the death
penalty had ended or that actual human beings were permanently spared execution. More engaged readers, lawyers
and readers of this column probably know better. The relief
granted is good only for the tenure of the Governor, perhaps
three to seven years, and would have to be renewed by any
subsequent governor.
In any event, Governor Newsom’s actions do have some
consequences both in public opinion and in the actual litigation of capital cases. We will take a look at those issues here.

Governor Newsom’s Order and Public Opinion
The news over the last couple months covered the Executive Order issued by California Governor Newsom granting
a reprieve to the 737 people awaiting death on California’s
“Condemned Row.”1 He also, rather spectacularly, had the
death chamber in San Quentin disassembled. The Governor
provided support for his decision in a press conference2
followed by a series of national television appearances.3
Basically, he took the principled position that the death
penalty is wrong and that, as Governor, he is not going
to participate in executing anyone. He pointed out that it
is costly, unfair and involves the conviction and possible
execution of the innocent. But, overall, it is wrong.
A recent poll, as of the time of this writing, showed that
the Governor’s actions had a significant effect on public
opinion. As of March 2019, the Public Policy Institute of
California poll showed that 62% of those polled oppose
the death penalty and only 31% support it.4 The lead
advocate for executions in California, Kent Scheidegger,
understandably attacked the poll5 and, of course, Americans have recent historical evidence supporting a cautious
view towards polls. However, this poll demonstrates a big
difference between the polling and actual voting in the last
few years in California.
In 2012, Proposition 34 was on the ballot in the general
election to abolish the death penalty. It failed but only
May 2019

by a difference of two
points – it was 48% in
favor of abolition and 52%
against.6 In 2016, Proposition 62 was defeated by a
larger margin – 46.85% in
favor and 53.15% against.7
However, in 2016, Kent
Scheidegger and his group
placed a contrary initiative
on the ballot, Proposition
66, heralded as a measure
to “speed up” the death8
penalty and to “mend it
Robert Sanger
don’t end it.” With that
choice, voters voted to
speed it up and to mend it. Unfortunately, as Justice Cuéllar said in his California Supreme Court dissent in Briggs v.
Brown, this amounted to a “bait and switch.”
Proposition 66 came before the Supreme Court in the
Briggs case on a constitutional challenge based on the
“face” of the initiative and “as applied” challenges have
been reserved for another day. During the oral argument,
the Attorney General shared his argument time with Kent
Scheidegger who had filed an amicus brief to save his initiative. In the course of the argument, the Justices asked
Scheidegger if he seriously believed that they could impose
a five-year limitation of time on the Supreme Court to
conclude death penalty appeals and post-conviction matters. Even though this was a key element in the advertising
and promotion associated with the campaign for Proposition 66, Scheidegger admitted that such a limit could not
be imposed and that such a provision should be read as
“aspirational’ or “directory.” Therefore, with any limit on
the time to decide appeals and post-conviction matters
rendered unenforceable (and regarded by the Court during oral argument as impractical), the public was given a
glib but false alternative to ending the death penalty under
Proposition 62. It is impossible to know, but it is certainly a
reasonable possibility that, had the voters known that the
main “speed up” the death penalty provision of Proposition
66 was a bait and switch tactic, it is likely that 62 and not
66 would have passed.
Moreover, Proposition 66 has far more problems than
that. As was warned9 and as is playing out, Proposition 66
is not only unworkable, but it has added layers of review
and constitutional problems that will be before the courts
for decades. It has added layers of bureaucracy, required
re-staffing of Court of Appeal and Superior Court clerks’
offices and judicial staff, and has caused the Judicial Council
7
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significant difficulties in meeting their obligation to create
new Rules of Court that will implement this flawed politically created structure.

The Reality of Having a Direct Line to the Red
Phone in the Chamber
In addition, of course, Governor Newsom came to office
with 737 human beings condemned to death awaiting execution, some with all state and federal remedies exhausted.
It is academic to some, perhaps, that there are 737 people on
Death Row, but it becomes real to a Governor who has the
responsibility to either make the final decision as to whether
and when each one of them will die at the hands of the
executioner on his Executive Department staff. And, overall,
the human beings on the Row are all poor, are disproportionality of color (with victims disproportionately white),
a disproportionate number have mental health issues or
intellectual impairments, and many, perhaps a majority,
were abused as children and often left unsupported by the
child protection system.
These demographics point to other problems with the
system. It does not identify the “worst of the worse.” It

identifies people who are the neglected and powerless
people who are chosen to die for reasons that, empirically,
must be related to implicit bias in the system. Not a single
wealthy person is on Death Row and only one person
on the Row has a retained lawyer – and that is a lawyer
retained by his parents. This is not to lessen in any way
the pain and suffering of murder victims’ families. If the
right person has been convicted of a murder, punishment
should follow. However, the demographics make for really
bad optics. With a history of oppression of people of color
which is obviously continuing, given the statistics on race
of victims alone, let alone the disproportionate number of
people of color awaiting execution, were mass executions
to begin in California, the public display would be obscene.
The government would start executing people, maybe one a
week for seven and a half years just to kill the human beings
currently on death row. And the spectacle of half of those
executed being of color would conjure racist images in the
minds of all but the most rabid death advocates.
So, Governor Newsom’s decision to reprieve those on
Death Row, his largely symbolic dismantling of the death
chamber and his expressed desire that current death-eligible
cases be prosecuted without seeking death, makes sense. He
would be the person with the responsibility of the Emperor
in Ancient Rome who would say thumbs up or thumbs
down and be the last link to the executioner. He would preside over the execution of the poor, the disproportionality
of color (with victims disproportionately white), those with
mental health issues or intellectual impairments, and those
who were abused as children and abandoned by the system.
As a direct and indirect result of Governor Newsom’s
public pronouncements on this issue, there has been a surge
in editorials and people taking public positions for abolition.
The effect of his moral leadership has been nationwide. So,
the polling in California, however precise or imprecise it
may be, is consistent with the evidence around the country
that the death penalty is under reconsideration. But what
does that have to do with how the death penalty is being
handled in the trial courts in California?

The Effect or Lack Thereof in Trial and
Appellate Courts
District attorneys have taken the position that Governor Newsom’s reprieves and order dismantling the death
chamber will have no effect on their offices. Anecdotally,
the District Attorney of Los Angeles is proceeding full speed
ahead on our death penalty case that has been pending
re-trial in that county for the last seven and a half years. A
jury panel of 500 venirepersons is summoned for August to
commence a six-month trial. Of course, most counties in
8
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California do not have pending death cases and some have
never had a death case as a matter of choice. However, of
those that do have death cases, we are hearing that they
are proceeding, business as usual.
As to cases pending on appeal or post-conviction writs,
the Attorney General has not agreed to abandon any of
these cases. There is word that the Attorney General might
be more reasonable regarding some matters, like cases
pending with Ford v. Wainwright10 issues where a person is
permanently incompetent and will not meet the criteria to
be executed anyway. However, just to be sure that the Attorney General does not abandon any habeas corpus cases
subject to referral back to the trial courts under Proposition
66, the local District Attorneys are joining as co-counsel
with the Attorney General in the Superior Courts. They
are doing this despite the complaint that they do not have
funding to handle these matters. Again, the bottom line is
that cases on direct appeal from death judgments and postconviction petitions for writ are moving ahead unimpeded
by Governor Newsom’s orders.
There may be some repercussions of his orders in pending cases, however. For one, there is an argument that it is
structurally impossible to empanel a trial jury that is capable
of discharging its constitutional duties to decide life and
death in the post-Newsom world. Current law recognizes
the difficulty that jurors may have in taking seriously the
consequences of their life and death decision. Right now,
California has not had an actual execution since 2006 and,
although we have 737 people on Death Row, “only” 13 human beings have been executed. It is recognized that jurors
may naturally speculate that their death verdict really will
not result in execution. In fact, jurors sometimes ask the
court that question which has led to a jury instruction that
the jurors are to assume that death means death.11 Now,
post-Newsom, jurors have even more reason – along with
the iconic image of the death chamber dismantled – that
their decision for death will not actually result in death.
Thus, we would argue, the system is not capable of producing a death verdict that meets the criteria of heightened reliability required by the Eight Amendment to impose death.12
A more subtle issue, but an important one, is the question
of “death-qualifying”13 a jury after Governor Newsom’s orders. One concern of the courts, and it should be a concern
of the prosecutors and the defense lawyers, is that jury
selection for death qualification may lead to a reversal of
the merits (guilt) phase of the case if the death penalty is
successfully overturned by the Governor or by the voters.
Since death qualifying the jury results in a jury more likely to
convict,14 if the death penalty should not have been sought
or is overturned in other cases, the underlying guilty verdict
May 2019

could be attacked. If the abolition came while the case was
not final on appeal, there would be good reason to argue
that there is a denial of equal protection besides due process.

Conclusion
However it is looked at, the death penalty debate and,
perhaps, actual death penalty cases will be affected by
Governor Newsom’s orders of reprieve and dismantlement
of the death chamber. Certainly, the men and women on
Death Row can breathe a sigh of relief, at least for now. As
to the rest, time will tell.
Robert Sanger is a Certified Criminal Law Specialist and has
been practicing as a criminal defense lawyer in Santa Barbara
for over 45 years. He is a partner in the firm of Sanger Swysen
& Dunkle and Professor of Law and Forensic Science at the
Santa Barbara and Ventura Colleges of Law. Mr. Sanger is Past
President of California Attorneys for Criminal Justice (CACJ), the
statewide criminal defense lawyers’ organization, and a Director of
Death Penalty Focus. Mr. Sanger is also a Fellow of the American
Academy of Forensic Sciences (AAFS) and an Associate Member
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of the Council of Forensic Science Educators (COFSE).The opinions expressed here
are his own and do not necessarily reflect
those of the organizations with which he is
associated. ©Robert M. Sanger.
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Risky Business:
Cannabis Delivery
By Brian Marblestone

C

annabis pioneers and entrepreneurs alike foresee
instant increases to the bottom line when making
their product available for delivery. In an industry
full of risk takers, too often overlooked is the reality that
this offer of convenience to the customer instantly rises to
the top of the list of risks assumed…
Convenience of delivery has taken over the entire modern
retail business landscape. In today’s world if a product cannot be delivered it is more and more likely that the customer
will choose a competitor whose product can be dropped
off at their front doorstep. This overwhelming trend has
not been lost on the booming industry of legal cannabis.
When the California Office of Administrative Law approved state regulations for cannabis businesses across the
supply chain in January of 2019, delivery of cannabis products became legal in the entire state regardless of approval
by the local authority. While the regulation faces legal challenges from certain opposition groups and organizations,
the reality is retail cannabis delivery is here to stay.
No matter the size and scale of any operation, employees
driving motor vehicles on the open road create the potential for catastrophic loss. The business is on the hook for
bodily injury or property damage caused by a company
owned, or employee-owned auto while used in the course
of business. Employees using their own vehicle is the most
common and easily adopted business model for cannabis
delivery companies.
This type of exposure to loss is known as a Hired &
Non-Owned Auto liability in commercial insurance terms.
All businesses share this liability, some much more than
others. For many businesses the exposure is incidental—for
example an employee using his/her own vehicle to pick
up supplies or some other one-off errand on behalf of the
company. But for those in the business of retail delivery to
consumer, it’s a whole different animal.
Hired & Non-Owned Auto liability for retail delivery
is a notoriously complicated, high-maintenance and expensive contract. For decades, the sore underbelly of the
pizza delivery industry, the steady rise of premiums and
May 2019

claim pay-outs has led to an extremely limited amount of
carriers willing to write the policy. As a result many businesses go without proper coverage because of the scarcity
of availability, product knowledge and relatively affordable
pricing in the market.
For those that do obtain proper coverage, it is not a “set
it and forget it” type of policy. Insurance companies insert
custom language into the contract that the policy holder
agrees to as a condition of coverage. The specific stipulations surrounding driver compliance, which significantly
increase the normal documentation required for onboarding a new employee, create an administrative challenge for
any size operation.
Incumbent upon the delivery service is the responsibility
to put qualified drivers out on the road. This means hiring
an experienced driver with a safe driving history, verified
at the time of hire with a Motor Vehicle Report from the
local Department of Motor Vehicles. Driver safety training
must be provided at hire, along with regular ongoing training throughout employment. Perhaps the most demanding
requisite is the duty to monitor employee driver’s licenses,
personal auto insurance ID cards, vehicle inspections and
driver agreements. Failure to comply with any of these requirements could lead to the business being found negligent
and the nullification of coverage.
The standard limit for a Hired & Non-Owned Auto
liability policy is $1M per occurrence. In the case of an
accident involving an employee owned auto, this $1M of
commercial liability coverage extends over the personal liability of the delivery driver. If a delivery driver is involved
in an accident on company time while using his/her own
vehicle, the personal auto policy of the driver is the primary
responding policy. The commercial coverage does not kick
in until after the personal coverage has either paid out or
denied coverage. Hence the requirement of gathering and
monitoring personal auto insurance ID cards of each driver.
Oftentimes in personal auto policies there are “business
use” exclusions. This creates a key gap in coverage that
businesses must account and prepare for: physical damage
to the delivery driver’s vehicle. While the company owns
the liability associated with a non-owned auto’s use in the
course and scope of business, it has no insurable interest in
the vehicle itself. Should the personal auto insurance of the
delivery driver deny coverage, the delivery driver is on the
hook for the physical damage sustained to his or her auto.
Given the contradictory and potentially expensive nature of
this reality, this should be mutually understood via written
agreement between employee and employer as part of a
comprehensive delivery driver agreement.
The greater purpose of the delivery driver agreement is to
11
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formally recognize the terms and conditions under which
the delivery driver acknowledges they will complete their
duties. Basic job safety protocol and procedures need to be
included in the Delivery Driver Agreement such as safe driving practices, restrictions on the usage of mobile devices,
and prohibitions of unapproved stops and passengers.
Ensuring basic operational safety is also achieved through
a vehicle inspection program. Basic safety functions of
the vehicle must be verified to be in good working order
before said vehicle is allowed for business use. Sign-off by
a manager or superior is required on the functionality of
brake lights, windshield wipers, blinkers, etc.
Way before a delivery driver ever goes out to complete

his/her first delivery order, the breadth and depth of driver
compliance involved with a delivery operation is a significant undertaking. For those considering opening a delivery
business or incorporating delivery into ongoing operations,
understanding these intricacies is vital. Establishing these
nuts and bolts before exponential growth is key to avoiding potential costs and pitfalls associated with building the
airplane while in flight.
Brian Marblestone is a Risk Manager with Nine Point Strategies.
Brian helps cannabis companies minimize and transfer the risk of
doing business through Safety, Human Recourses and Insurance.
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member go to http://www.otherbar.org and choose Santa Barbara in “Meetings” menu.
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12

Santa Barbara Lawyer

Feature

Independent
Contractor
Classification
By Kemble White

E

xpenses of Employee Status. An article in the
02/11/2019 CPA Journal notes that when a worker
is treated as an employee, the employer has the
following expenses,
•

The employer’s share of Social Security (FICA) and
Medicare taxes

•

Overtime and minimum wage payments

•

Employee health insurance premiums

•

Employee retirement benefits, vacation, holiday,
and sick pay

•

Other employee fringe benefits, such as stock options

•

Federal and state unemployment compensation
taxes (FUTA and SUTA)

•

Worker’s compensation insurance premiums

These expenses are not incurred by the employer when
work is done by an independent contractor (IC), but are,
at least in theory, mostly passed on to the IC.
Businesses, and especially small businesses, are increasingly using ICs often without complying with or being
aware of worker classification requirements.
Tax Gap. Tax agencies are interested in proper classification and reporting because when reporting is not done,
some income goes unreported, taxes are not paid, and the
tax gap gets wider. The owner of a trade or business (that
is a business operated for profit) is required to get the IC’s
taxpayer identification number and for each year where
the IC is paid more than $600, send IRS and the IC Form
1099-MISC, Miscellaneous Income. State agencies have
similar reporting requirements.
Competitive Advantage. Not paying costs of employment can give the business a competitive advantage. One
of my early cases involved a foundation repair company
whose owner wanted to treat his people as employees
and pay payroll taxes and high workman’s compensation
premiums. He soon found that his competitors, who were
using undocumented labor and not paying many of the
May 2019

costs of employment, could bid a job half of his price. The
playing field was not level.
Many Challengers. Challenges to IC status can come
from the Internal Revenue Service, the U.S. Department of
Labor, the state tax and labor agencies, competitors, workers, and workman’s compensation carriers. Competitors
may turn a company into the IRS or one of the other taxing agencies. In one recent case a cab company filed a class
action under the California Unfair Competition Law and
the Unfair Practices Act to force Uber to treat its drivers as
employees in order to level the playing field. Diva Limousine,
Inc., v. Uber Technologies, Inc., Case No. 18-CV-05546 (N.D.
Cal. Sept. 10, 2018). Employees can complain to the U.S.
Labor Department and can anonymously file Form SS-8,
Determination of Worker Status for Purposes of Federal Employment Taxes and Income Tax Withholding, with the IRS to obtain
a determination. Workman’s Compensation claims trigger
audits. An audit by one may lead to follow-up audits by
others.
Costs of Improper Classification. The employer can
be required to pay taxes and multiple penalties. In flagrant
cases there may be criminal sanctions. The responsible officer of the employer may be personally liable under IRC
Sec. 6672 for the trust fund portion of the taxes, which
normally amount to about two-thirds of the tax total.
Under the Fair Labor Standard Act a worker who has been
misclassified as an independent contractor may be awarded
wages, overtime and additional compensation for the previous three years with the possibility of double damages.
California EDD audits usually cover 12 quarters and can
result in large assessments of taxes and penalties against
the purported employer.
These cases are factually complicated and the numbers
can get very large. I handled the case of a masonry contractor who got contracts from home builders to do brick work,
which he would sub-contract to a group of Mexican brick
masons. He would check on the work every few days, collect from home builders, and pay the brick masons as ICs.
The IRS audited and treated the brick masons as employees
and set up a $2 million deficiency over 3 years. At trial, the
Justice Department, under pressure from the judge, agreed
to settle for $200,000 with an agreement that the workers
would be treated as employees going forward. The client
had equity in real estate that would pay a large judgment.
The client took the offer from the Justice Department.
What is an independent contractor? The tests are not
consistent. The IRS started out using a confusing 20-factor common law test. The bottom line was whether the
employer controlled the details of the work. Recently it
has moved to a 3-factor test, which examines behavioral
13
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control, financial control and relationship control.

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Lifestyle Expense Analysis

Business Appraisers

Community/Separate Property
Balance Sheets

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination

Reimbursement & Misappropriation
Analyses

Fraud Investigation

Call us today so you can focus on
what’s important – your clients.
To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
and you will receive one hour of MCLE credit.

Orange County
949-219-9816

E-mail: expert@wzwlh.com

•

Financial control. Does the worker have a risk of
loss? The focus is on payment by the hour, reimbursement of expenses and work for multiple
parties.

•

Relationship Control. Did the parties intend an
independent contractor relationship and is it documented that way?

•

The degree to which the functions of the worker
are essential to the business operations

•

The ongoing nature (i.e., permanency) of the relationship between the worker and the employer

•

The extent to which the worker has invested in her
own materials and supplies

•

The control the employer has over the worker

•

The degree to which the employer affects the profit
and loss opportunities of the worker

•

The level of skill, judgment and initiative required
for the functions performed by the worker

EDD. California has four payroll taxes that are administered by the Employment Development Department
(EDD). It claims to follow the usual common law rules to
determine who is an employee, with the most important
factor being “the right of the principal to control the manner
and means of accomplishing a deserved result.” DE 231. It
publishes an Employment Determination Guide DE38 and
offers rulings. Its determinations are appealable.

Our two California locations include:
Los Angeles
818-981-4226

Behavioral control focuses on control over details
of work.

In addition to this, there are statutory employees. These
are delivery drivers, full-time life insurance agents, home
piece workers, and full-time traveling or city sales people
who are independent contractors under the common law
test, but who are treated as employees for employment tax
purposes. See IRC 3121.
Section 530 of the Revenue Act of 1978 provides relief
from federal employment tax obligations where there is
(1) reporting consistency, (2) substantive consistency and
(3) a reasonable basis. Substantive consistency means the
taxpayer has not treated any worker holding a similar position as an employee. As reasonable basis the taxpayer may
rely on a prior audit, judicial precedent, industry practice,
or other reasonable basis.
The Department of Labor uses a 6-point test, which it
says measures economic realities.
The 6-factors are:

White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:
Business & Professional Practice
Valuations

•

www.wzwlh.com
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Advice to Clients. How do we advise clients with IC
issues? Ideally we do an internal audit supervised by a tax
attorney. If supporting accountants are to be used, a Kovel
letter should be considered to preserve attorney-client privilege. The initial step should be a thorough factual review of
all purported IC relationships. Review IRS reporting. Have
1099s been sent to purported ICs? Do 1099-MISC totals tie
back to deductions for IC payments.
Where there are factors indicating employment status,
consider what can be changed to eliminate those factors.
Document the relationships with agreements that recite
compliance with the factors that define independent contractor status. Perform the contracts as written.
Pay close attention to long lasting relations. These may
change over time and require reclassification.
It is far better to do the compliance work in advance when
problems can be identified and corrected than to deal with
it in an audit with potentially crippling tax and penalties.
Kemble White is a tax attorney based in Santa Barbara. He is a
former trial lawyer for the IRS Office of Chief Counsel, and he has
more than 25 years in private practice resolving problems with the
IRS and state tax agencies. He can be reached at KembleWhite@
cox.net, and his website is www.kemblewhite.com.
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Cybersecurity
Begins at Home:

Six Ways to Protect Your
Home Network
By Bill Kammer

T

oday in our profession, many use mobile devices,
laptops, and PCs or Macs at home to conduct our
clients’ affairs and administer our practices. Given
the recent press and warnings, reviewing basic home cybersecurity issues seems appropriate. An ulterior motive
might be to protect the personal information and financial
transactions we conduct with these devices while on our
home network.

REICKER, PFAU, PYLE
AND MCROY IS PROUD
TO ANNOUNCE THAT MARK
CARNEY JOINED THE FIRM AS
PARTNER IN OCTOBER 2018
Reicker Pfau is delighted to welcome
Mark Carney as a partner. Mark
was a founding member and a 22year owner of Liebersbach, Mohun,
Carney & Reed, PC, a real estate and
land use law firm in Mammoth Lakes,
California, where he remains “Of Counsel.” Mark and his family have
resided in Santa Barbara for the last 10 years, and Mark is pleased to
bring his real estate and land use practice to the firm.
Mark has more than 34 years of experience assisting landowners,
developers, and financial institutions to assess, acquire, entitle,
develop, manage, lease, and sell real estate assets throughout
California. He is a graduate of University of Notre Dame Law
School, where he served as Associate Editor of the Notre Dame Law
Review.
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1. Protect Your Router. Routers can be problematical, particularly if
older, because they were
purchased with default
passwords set by the
manufacturer. The FBI
recently warned that bad
actors have compromised
several home and small
office routers by entering
through unguarded pathways. If you do nothing
else, the FBI instructs that
Bill Kammer
you reboot your router.
Power-cycle it by unplugging and then plugging it back in. While you’re at it, confirm
that the router’s firmware is up to date. Doing so may differ
with the manufacturer, but the steps can be easily found
with a simple Google search. (Make Google your personal
help desk.)
2. Turn Off The SSID. Every wireless router has a
server-set identifier (“SSID”). Routers automatically transmit
your network’s name every few seconds. You see those
names when you try to connect your desktop or mobile
device
to a Wi-Fi
REICKER,
PFAU,network.
PYLE If you only want your family
and
guests
on your
network,
AND
MCROY
IS PROUD
TO there is no need to broadcast
THAT
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D.
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rity
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THE FIRM
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identify
theINnetwork
it Russell’s
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your
practice focuses
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to
join
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network
mergers and acquisitions, emerging because the router will not
debt and
becompanies,
broadcasting
itsequity
name.
financing,
ventures,
and Passwords. Connecting your
3. Use business
Robust
Router
general
corporate
matters.
Russell
home computers and your mobile devices is basically a onealso has extensive experience in
time
event because later they will remember the connection
private placements and pooled investment funds.
and rejoin the network. So insure that the router at home
Russell
has represented
clients
ranging
fromdifferent
Fortune 100
companieson
has
a robust
password.
If you
have
networks
in strategic
andeach
dispositions
to startup
companiesLength
in
that
router,acquisitions
ensure that
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everything,
and passphrases
areclient-centric
as effectiveand
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approach
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in deal will
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of changing
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vary by manufacturer, but the solution is easily Googled.
throughout his career.
4. Limit Access to Your Networks to Certain MAC
Russell earnedEvery
his J.D.mobile
from thedevice,
Universitysmart
of Washington
School and
Addresses.
TV, computer,
of Law
and media
his B.A. inaccess
Psychology
from(MAC)
the University
of It’s
IoT
has ina 2009
unique
control
address.
California
at
Santa
Barbara
in
2003.
usually found in a “settings” menu as an alphanumeric string
separated by colons, such as: 00:02:D1:1A:2D:12. Every
device on your network uses this address as identification
when sending data back and forth over the network. Confining access to certain MACs is easy but can be tedious.
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It’s a worthwhile endeavor because knowing the MACs
connecting to your network provides insight into other
issues. You can use an application such as the free Avira
Home Guard to list all of them. When identifying those
connections, you may even see an intruder. Although a
sophisticated hacker can overcome your attempt to bar
unwanted devices from your network, some would suggest
you’re wasting your time to do so. However, your implementation of this protection will frustrate some miscreants.
5. Shut down IoT Backdoors. The FBI has also warned
that hackers have joined Wi-Fi networks in homes and
small businesses by entering through the backdoors of
the things on the internet (IoT). Those “things” are networked through the cloud and utilize our home networks
to transport data. Commercial examples of that technique
were the use of HVAC connections at Target to perpetrate
that massive hack, and the entry into a Las Vegas casino’s
network P:01226578-3:17000.009 though the wireless connection
of a lobby aquarium’s controls that fed the fish and adjusted
the tank’s environment.
Every device or thing on the internet has a unique internet
protocol (IP) address. Hackers prowl the internet, essentially
robocalling IP numbers in a search for open backdoors.
Consumers purchase IoT home devices like doorbells, baby
cams, thermostats, and speakers, often searching for the
lowest prices. The motivation
of manufacturers
to provide
REICKER,
PFAU, PYLE
ANDlogically
MCROYdeclines
IS PROUD
robust security for those devices
with their
TO ANNOUNCE
THAT MARK
retail prices. Every one of those
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6.
Make
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is encrypted.
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his real
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use practice
to the firm. There have
been several generations of Wi-Fi security protocols that
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than 34 years
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assisting
landowners,
protect
ourmore
networks
by encrypting
traffic
on them. A
developers, and financial institutions to assess, acquire, entitle,
hacker who gains entry into the network will see the traffic
develop, manage, lease, and sell real estate assets throughout
but cannot read it because it is scrambled.
California. He is a graduate of University of Notre Dame Law
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WEP inEditor
1999ofand
then,Dame
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School,
where
he served
as Associate
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Law
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(Wi-Fi
Protected
Access.)
Those
are
now
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Review.
respectively “notoriously weak” and “vulnerable.” If those
are the only protocols supported by your router, you should
get a new one. Each protocol has been an improvement over
the prior one, and WPA2 came along in 2004. Most routers
today use that protocol, and its strongest version is WPA2PSK(AES). Still even that version has its weaknesses. After
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all, WPA2 has been around for 16 years, plenty of time for
hackers to fashion novel attacks.
WPA3 arrived in January 2018. The process of upgrading
to that protocol will probably occur over the next several
years, but it represents a vast improvement over WPA2.
This is particularly true in its ability to prevent dictionary
password attacks and in its process for connecting IoT devices to your network. The IoT process will require only
a simple handshake between your router and the device.
None of this will be perfect protection, but we owe it to
our clients and families to provide the best security possible.
Bill Kammer (wkammer@swsslaw.com) is a partner with Solomon
Ward Seidenwurm & Smith LLP.
This article was reprinted with permission from the San
Diego County Bar Association (SDCBA). It was originally
published in the September/October 2018 San Diego Lawyer magazine, a publication of the SDCBA.

REICKER, PFAU, PYLE
AND MCROY IS PROUD TO
ANNOUNCE THAT RUSSELL D.
TERRY BECAME A PARTNER IN
THE FIRM IN JANUARY 2019
Russell’s practice focuses on
mergers and acquisitions, emerging
companies, debt and equity
financing, business ventures, and
general corporate matters. Russell
also has extensive experience in
private placements and pooled investment funds.
Russell has represented clients ranging from Fortune 100 companies
in strategic acquisitions and dispositions to startup companies in
early-stage financing rounds. Russell’s client-centric and solutionoriented approach to transactions, along with his expertise in deal
structuring, finance, and securities, have been praised by clients
throughout his career.
Russell earned his J.D. from the University of Washington School
of Law in 2009 and his B.A. in Psychology from the University of
California at Santa Barbara in 2003.
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YOUR GOOD PRACTICE
IS REFLECTED IN OUR NEW LOWER RATES.
As we celebrate our 40-year anniversary, we are pleased to announce that we were able to lower
our rates by an average of 17.5% effective January 1, 2019.
As the leading provider of professional liability insurance, continued legal education and member benefits
to California lawyers, we are committed to the next 40 years and will continue to build with the future and
our members’ best interest in mind.
We invite you to visit our new website at www.lawyersmutual.com, call us at 818.565.5512 or email us
at lmic@lawyersmutual.com to make sure you have the right professional liability cover at the right price
for your practice.
We’re here so you can practice with peace of mind.

www.lawyersmutual.com
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2019 AWARDS
SANTA BARBARA
COUNTY
BAR ASSOCIATION
The Santa Barbara County Bar Association calls for nominations for 2019 awards for recognition of outstanding
attorneys, law firms, and judges in our community.

Richard Abbe Humanitarian Award

This special award, which is not given every year, honors
a judge or attorney who evinces exceptional qualifications
reflecting the highest humanitarian principles as exemplified
by the late Justice Richard Abbe.

CALL FOR NOMINATIONS
TO THE
SANTA BARBARA COUNTY BAR
ASSOCIATION
BOARD OF DIRECTORS
The Santa Barbara County Bar Association is seeking applications and nominations for its 2019 Board of Directors.
Prospective Directors should be enthusiastic and reliable,
with previous volunteer and board experience and sufficient
time to devote to our Board for at least a one-year term.
If you or someone you know is interested in being
nominated to the Board, please contact Rosaleen Wynne
at Rosaleen@jfcotelaw.com. Briefly describe your interest
in serving on the Board or why your nominee would be
an asset to the Board and provide a current CV, including
volunteer and non-profit experience.
Applications and nominations should be received by
August 1, 2019.

John T. Rickard Judicial Service Award

This award honors one of our judges for excellence on the
bench and outstanding contributions to the judiciary and/
or the local court system.

Pro Bono Award

This award recognizes an individual attorney who has donated at least 50 hours of direct legal services to low income
persons during the previous calendar year.

Frank Crandall Community Service Award

This award honors a local law firm’s best efforts in providing pro bono services to community non-profit organizations. Factors considered in bestowing the award include:
• Existence of a firm policy encouraging pro bono services;
• Percentage of firm attorneys performing pro bono work;
• Nature and quality of pro bono work and hours per
attorney;
• Leadership of community projects; and
• Services benefiting low income persons.

Your partner in
commercial
real estate.
•
•
•
•

Please submit your nominations to Rosaleen Wynne at
Rosaleen@jfcotelaw.com by July 31, 2019. Include specific
facts to support the award’s criteria for each nomination.

Property valuations
Property dispositions
Property acquisitions
Lease negotiations

805.563.2111 • HayesCommercial.com
222 E Carrillo St, Suite 101, Santa Barbara, CA 93101
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Race for Justice
The 2019 Bar Foundation Race for
Justice was very successful. Thank
you to our sponsors, runners and
volunteers for your support! We had
beautiful weather in a perfect location
with 49 runners. We will announce
the recipients of the Race proceeds at
our Fiesta Mixer in mid July; keep an
eye out for our Save the Date!

Alfredo & Heather Gutierrez and Jennifer Smith

Jake Ballantine (2nd place winner) and Jonathan Helton (1st place winner)
20
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Kristen Roberts

Maria Rabatin, Maureen Granaroli and
Hon. Tom Anderle

Would you like to be
published in the

Santa Barbara
Lawyer?

Natasha Chamberlain and Ben Feld
May 2019
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Please email high-quality
submissions to sdunkle@
sangerswysen.com.
Deadline is the 5th of each
month for the following
publication.

The Santa Barbara County
Bar Association invites
Members, Guests & Family to

2019 Annual
BBQ

Come kick off your summer with the SBCBA! Master chefattorneys Rusty Brace and Mack Staton will be manning
the grill and drinks will be poured by mixologist Will
Beall, including fabulous wines donated by Joe Liebman
When: 5:00 pm, Friday, June 7th
Where: OAK PARK, 502-598 West Alamar Ave, SB 93105
Please note: Parking is limited and Ride Sharing is encouraged

RSVP before June 1st to get the Early bird Special rate!
Cost/Payment
- $40 per SBCBA Member/ $50 per Non-SBCBA Members (After
June 1st: $50/$60)
- $20 per Law Students, New Attorneys (0-3 years) & Publ ic
Interest Attorneys (After June 1 st: $30)
- Children 12 and under: $5
Checks: mail to SBCBA, 15 W Carillo St Ste 106, Santa Barbara
Credit card: please Call (805) 569-5511
Sponsorship opportunities available! Inquire: director@sblaw.org
All fees are non-refundable
22

Santa Barbara Lawyer

Each summer, the legal community
comes together for one purpose:
to end hunger for children in
Santa Barbara County, where
1 in 5 experience food insecurity.

Donate:

FoodbankSBC.org
Join the Santa Barbara County Bar Association
and Santa Barbara Women Lawyers for a kick-oﬀ mixer

May 14 | 5-7pm | Topa Topa
120 Santa Barbara Street

PROCEEDS BENEFITING THE FOOD FROM THE BAR CAMPAIGN

Media Sponsors:

www.foodbanksbc.org

May 2019
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ing with the Santa Barbara County Legal Aid Foundation
and teaching Community Property at the Santa Barbara
College of Law.
***

Kirker Wright Law
Group in Santa Barbara is pleased to announce that the firm has
added mediation and
settlement services to its
growing roster of family
law services offered by
the firm.
Kirker Wright’s practice areas include divorce
mediation, voluntary
settlement conferences,
appeals, neutral case
Vanessa Kirker Wright evaluation, evaluation
and settlement of highconflict custody matters,
and minor’s counsel services. The firm is led by its founder
and principal attorney, Vanessa Kirker Wright, a California native and Santa Barbara resident for over 40 years.
Kirker Wright is a state-certified Family Law Specialist.
For three decades, Kirker Wright has represented her
clients in divorce, legal separation, support, parentage,
same-sex divorce, and high-conflict custody disputes in
Santa Barbara County and throughout the Central Coast.
She has enjoyed many successes representing clients on
appeal, in trial, evidentiary hearings, settlement conferences
and mediations.
Kirker Wright is a member of the Santa Barbara County
Bar Association and Santa Barbara Women Lawyers, and
she is a past chair of the Santa Barbara County Bar Association Family Law Section. For the past 19 years, Kirker
Wright has volunteered as Settlement Master with the Santa
Barbara Superior Court and she has often been recognized
for her outstanding services. Kirker Wright also is associated
with several sections of the California State Bar including
the Family Law Section Executive Committee, where she
served as Chair, and the State Bar Council of Sections. She
has further contributed to her local community by work24

Danielle De Smeth,
Managing Partner at the
Law Offices of Bamieh
& De Smeth, PLC, is
pleased to announce that
Jason D. Frantz has
joined the firm and will
be heading the Family
Law department in Santa
Barbara. Mr. Frantz has
been practicing law for
10 years, 9 of which have
been at Brown & Frantz in
Santa Barbara. At Brown
Jason D. Frantz
& Frantz, he handled
every aspect of basic and
complex family law related matters, including for high net worth estates. Before that,
Mr. Frantz was a trial-oriented, civil and business litigation
associate at Hill & Trager, LLP.
While some of our attorneys share time in the Santa Barbara
and Ventura offices, Mr. Frantz will be based in Santa Barbara
full-time. This office expansion will allow the firm to better
serve clients in Santa Barbara County in all practice areas: civil
litigation, family law and criminal defense.
In addition to working tirelessly for his clients, Mr. Frantz
is active in the Santa Barbara community as President of the
Santa Barbara Young Professionals Club. Mr. Frantz moved
here over 20 years ago to attend UCSB, where he earned a
B.A. in History, with a minor in French. Mr. Frantz attended
the Santa Barbara College of Law, where he earned his J.D.
B&D is excited to have him joining the team!

***
Santa Barbara County attorney and family law specialist
Renee M. Fairbanks is expanding her law practice with the
opening of a new office in Los Olivos to better serve North
County residents.
Fairbanks is the owner and principal attorney at the Law
Office of Renee M. Fairbanks. Her second office in Los
Olivos is now open to better serve clients in the Santa Ynez
Continued on page 26
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The SBCBA Criminal Law Section Presents:

The SBCBA Family Law Section Presents:

Advising Non-US Citizen Defendants
When:

“Less Marsden”
When:

Thursday, June 6, 2019: 12:15 - 1:30 pm

May 29, 2019 at Noon

Where:

Where:

Santa Barbara College of Law, 30 E. Victoria Street

MCLE:

Santa Barbara College of Law

MCLE:

1 hour General (pending)

1.0 General MCLE

Speakers:

Speaker(s):		

ABBE ALLEN KINGSTON, Partner
Abbe Kingston is the senior attorney in charge of overseeing all immigration matters for Kingston, Martinez &
Hogan. He is a founding partner of the firm and has practiced immigration law in Santa Barbara for over 35 years.

Ronald S. Granberg, CFLS, AAML, IAFL

About the Event:
Must every Grinius refi breed the bizarre “Branco Bump”?
How were our Supreme Court’s IRMO Moore pro tanto
fractions informed by the fractions the Court had adopted
only 82 days earlier in IRMO Lucas?
When representing a Separatizer, can you cite authority
supporting your contention that the property’s date-ofmarriage value (and not its lower purchase price) should
comprise the pro tanto denominators?
When representing a Non-Separatizer, can you cite authority supporting your contention that the pro tanto
fractions should ignore the unpaid mortgage balance?

TANYA A. AHLMAN, Junior Partner
Tanya Ahlman is a Junior Partner at Kingston, Martinez
& Hogan LLP. She specializes in employment-based immigrant and non-immigrant visas. Tanya practiced law
for the Office of the District Attorney of Santa Barbara
County for two years prior to joining Kingston, Martinez
& Hogan LLP.
ANDREA M. ANAYA, Associate
Andrea Anaya is an associate attorney with Kingston,
Martinez & Hogan LLP. She practices immigration law,
specializing in family-based immigration, Deferred
Action for Childhood Arrivals (DACA), Temporary
Protected Status (TPS), deportation/removal defense,
crimmigration and federal immigration litigation.

These questions and more will be answered at this informative event.

Price:
$35

Contact Information/R.S.V.P.:
Please send check payable to the Santa Barbara County
Bar Association c/o Renee M. Fairbanks, CFLS, at 226 E.
Canon Perdido Street, Ste. F, Santa Barbara, CA 93101,
no later than May 22, 2019.

About the Event:
This presentation will provide an overview of immigration consequences for non-citizens convicted of criminal
offenses, including common immigration consequences
to be avoided when identifying safer pleas, as well as
common post-conviction relief methods to help erase or
mitigate the impact of a criminal conviction.

Price:
$15.00. Please make checks payable to:
Santa Barbara County Bar Association
15 West Carrillo Street, Suite 106, Santa Barbara CA 93101

Lunch:
Brown bag lunch

RSVP Deadline:
May 24, 2019

Contact Information/RSVP:
jeff@chamblisslegal.com

May 2019
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Motions, continued from page 24
and Santa Maria valleys.
As a Certified Family
Law Specialist and a graduate of the National Family Law Trial Advocacy
Institute in Houston, Fairbanks represents clients in
legal separations, divorce,
custody, visitation, spousal support, child support,
property division, and
domestic partnerships
proceedings throughout
the Central Coast.
Renee M. Fairbanks
Fairbanks is an active
community volunteer in
addition to running the
family law firm she opened two years ago. She is a member
of the Board of Trustees for the Santa Barbara Courthouse
Legacy Foundation, a non-profit organization which works
to preserve and restore the Santa Barbara Courthouse, and
she also is a member of the Santa Barbara County, Northern
Santa Barbara County, and Los Angeles County Bar Associations and Santa Barbara Women Lawyers. Fairbanks further
serves as a board member of the Animal Shelter Assistance
Program. Her other volunteer community activities have
included serving as a director for the Board of Old Spanish
Days, Inc., and supporting local charities including The Legal
Aid Foundation of Santa Barbara, The Fund for Santa Barbara,
and the Environmental Defense Center.

Litigation Associate and Business/Transactional
Associate Sought
Price, Postel & Parma, a long-standing law firm in Santa
Barbara, is seeking both a litigation associate and a transactional associate with superior credentials, at least 2 years
of significant experience and a current license to practice in
the State of California. Compensation is commensurate
with skills, education and experience. Please submit a
cover letter and resume via email to Ian Fisher at ifisher@
ppplaw.com.

Seeking F/T Paralegal.
The Santa Barbara City Attorney’s office is hiring a litigation
paralegal to work closely with attorneys and legal assistants
to coordinate and implement case and discovery tasks;
Background must include relevant experience, knowledge
of procedures and practices of civil litigation (State and Federal) and pertinent Federal, State and local laws pertaining
to area of assignment. $61,902 - $75,242 / year (includes
2.5% Confidential pay). Generous benefits package. Open
Until Filled.
Please visit the City’s website to submit your resume and
complete the on-line application: https://www.governmentjobs.com/careers/santabarbara

***

If you have news to report - e.g. a new practice, a new hire or
promotion, an appointment, upcoming projects/initiatives by local
associations, an upcoming event, engagement, marriage, a birth
in the family, etc… - The Santa Barbara Lawyer editorial board
invites you to “Make a Motion!”. Send one to two paragraphs
for consideration by the editorial deadline to our Motions editor,
Mike Pasternak at pasterna@gmail.com. If you submit an accompanying photograph, please ensure that the JPEG or TIFF file
has a minimum resolution of 300 dpi. Please note that the Santa
Barbara Lawyer editorial board retains discretion to publish or not
publish any submission as well as to edit submissions for content,
length, and/or clarity.

26

Santa Barbara Lawyer

2019 SBCBA SECTION HEADS
Alternative Dispute Resolution
Dr. Penny Clemmons
687-9901
clemmonsjd@cs.com

Employment Law

Mandatory Fee Arbitration

Alex Craigie
alex@craigielawfirm.com

845-1752

Bench & Bar Relations:

Estate Planning/Probate

Jeff Soderborg
687-6660
jsoderborg@barneslawsb.com

Connor Cote
connor@jfcotelaw.com

Civil Litigation

Family Law

Mark Coffin
mtc@markcoffinlaw.com

248-7118

Criminal
Jeff Chambliss
Jeff@Chamblisslegal.com

708-0748
979-5160
964-5105

Real Property/Land Use

Renee Fairbanks
renee@reneemfairbanks.com
Marisa Beuoy
beuoy@g-tlaw.com

845-1604
965-5131

895-6782

In House Counsel/Corporate Law
Betty L. Jeppesen
jeppesenlaw@gmail.com

Debtor/Creditor
Carissa Horowitz
cnhorowitz@yahoo.com

966-1204

Eric Berg
eric@berglawgroup.com
Naomi Dewey
naomi@trusted.legal
Vanessa Kirker Wright
vkw@kirkerwright.com

450-1789

708-6653

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

Josh Rabinowitz
jrabinowitz@fmam.com
Bret Stone
bstone@paladinlaw.com

963-0755
898-9700

Taxation
Peter Muzinich
966-2440
pmuzinich@gmail.com
Cindy Brittain
695-7315
cindy.brittain@kattenlaw.com

845-3434

For information on upcoming MCLE events, visit SBCBA at http://www.sblaw.org//

Lawyer Referral Service
805.569.9400

BONGIOVI MEDIATION
Mediating Solutions since 1998
Mediator • Arbitrator • Discovery Referee

Santa Barbara County’s ONLY State
Bar Certified Lawyer Referral Service
A Public Service of the Santa Barbara
County Bar Association

“There is no better
ambassador for the
value of mediation than
Henry Bongiovi.”

HENRY J. BONGIOVI

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)

May 2019
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Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com
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Daniel Encell
“The Real Estate Guy ”
Call: (805) 565 - 489 6
Email: danencell@aol.com
Visit: w w w.DanEncell.com
DRE # 0 0976141

• Montecito • Santa Barbara • Hope Ranch • Beach •
• #4 Berkshire Hathaway Agent in the Nation
• Wall Street Journal “Top 100” Agents Nationwide
(
out of over 1.3 million)
• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market
• Alumnus of Cate and UCSB
Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)
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Each year, Dan spends over
$250,000 to market and
advertise his listings. He has
sold over $1.5 Billion in Local
Real Estate.

