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Pre-Judgement Writ
of Attachment:
A Powerful and Unique Provisional
Remedy, If Used Correctly
By Michael Brelje

I

f your practice involves civil litigation, where contract
claims are asserted between the parties in a lawsuit,
then you have likely at least heard of a Pre-Judgment
Writ of Attachment, if not filed one or opposed one on
behalf of a client. For those who have not, this article will
discuss this powerful provisional remedy that can be used,
and is frequently employed, by counsel for creditors in
order to secure assets to satisfy a future judgment against a
debtor on claims for money based upon a contract, express
or implied, where the total amount of the claim or claims
is a fixed or readily ascertainable amount not less than five
hundred dollars ($500.00), exclusive of costs, interest, and
attorney’s fees.
When considering whether to seek a Pre-Judgment Writ
of Attachment on behalf of a client, the practitioner must
pay close attention to the specific, and strict, statutory requirements and balance the cost of the application, hearing,
and filing of a bond/undertaking, if successful, along with
the probability of obtaining a Right to Attach Order from
the Court, as well as the likelihood of actually locating and
attaching the debtor’s non-exempt assets.
The procedure of an attachment can be rather complicated, but nevertheless it is a powerful tool if used correctly
and in the right circumstance. If used in the wrong case, an
attachment motion can be very expensive and time consuming with not much gained or lost, other than a substantial
amount of time, and attorney’s fees and costs.

What is a Writ of Attachment?
Attachment is a prejudgment remedy that requires a
court to make a preliminary determination of the merits
of a dispute involving a debtor and creditor. It allows the
creditor, who has followed the statutory requirements and
who has established a prima facie claim, to have a lien recorded against real property and/or have the debtor’s assets
seized and held until final adjudication at trial. See, Lorber
Industries v. Turbulence, Inc. (1985) 175 Cal.App.3d 532, 535.
“The primary purpose of the remedy of attachment is
to allow unsecured creditors a procedure ancillary to their
6

action by which to ensure
that the alleged debtor’s
assets are not dissipated
prior to the time the creditor can obtain and enforce
the anticipated judgment
on his claim.” N. Hollywood Marble Co. v. Superior Court (1984) 157 Cal.
App.3d 683, 690.
If the debtor/defendant
opposes the creditor’s/
plaintiff’s Writ of Attachment application, “the
Michael Brelje
court must consider the
relative merits of the positions of the respective parties and make a determination
of the probable outcome of that litigation.” Loeb & Loeb v.
Beverly Glen Music, Inc. (1985) 166 Cal.App.3d 1110, 1120.
What are the Requirements for a Writ of Attachment to
be Issued?
The statutory requirements are relatively strict, and can
be found in California Code of Civil Procedure §§ 481.010
through 493.060.
A Writ of Attachment is not a routine remedy, and “may be
issued only in an action on a claim or claims for money, each
of which is based upon a contract, express or implied, where
the total amount of the claim or claims is a fixed or readily
ascertainable amount not less than five hundred dollars
($500) exclusive of costs, interest, and attorney’s fees.” Code
Civ. Proc., § 483.010(a). To satisfy its burden for a Writ of
Attachment, the creditor/plaintiff must establish that the
amount to be secured by the attachment is greater than
zero. See, Code Civ. Proc. § 484.090(a)(4).
In order to obtain a Writ of Attachment, a creditor/
plaintiff must show that the attachment is not sought for
a purpose other than the recovery of the claim on which
the request for attachment is based. See, Code of Civ. Proc.
§ 484.090(a). Most importantly, the Court must make an
affirmative finding of “probable validity” meaning that it is
more likely than not that the creditor/plaintiff will obtain a
judgment against the debtor/defendant on that claim. See,
Code of Civ. Proc. § 481.190.
Since attachment is only available on contract claims,
either express or implied, a creditor/plaintiff with alternate
tort (e.g., negligence) and contract claims will be deemed
to have “waived” the tort claim by obtaining a Writ of
Attachment, and elected his/her/its remedy to pursue the
contract claim moving forward in the litigation.
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What are the Statutory Requirements for an
Application for a Writ of Attachment?
The application for a Writ of Attachment, which is required to be executed under oath and which must be supported by an affidavit showing that the creditor/plaintiff
on the facts presented would be entitled to a judgment on
the claim on which the attachment is based, must include
all of the following statements pursuant to Code of Civil
Procedure § 484.020, subdivisions (a) through (e):
1. “A statement showing that the attachment is sought
to secure the recovery on a claim upon which an attachment may be issued”;
2. “A statement of the amount to be secured by the
attachment”;
3. “A statement that the attachment is not sought for a
purpose other than the recovery on the claim upon
which the attachment is based”;
4. “A statement that the applicant has no information
or belief that the claim is discharged in a proceeding
under Title 11 of the United States Code (Bankruptcy)
or that the prosecution of the action is stayed in a
proceeding under Title 11 of the United States Code
(Bankruptcy)”; and
5. “A description of the property to be attached under
the writ of attachment and a statement that the
plaintiff is informed and believes that such property
is subject to attachment….”
All documentary evidence provided in support of the
application and supporting affidavits/declarations must
be presented in admissible form. Because of this evidence
code requirement, authentication (see, Evid. Code §§ 1410
through 1421) and secondary evidence (see, Evid. Code §
1521) issues can arise regarding the admissibility of copies of
contractual documents. Pursuant to the Secondary Evidence
Rule, a court is required to exclude “secondary evidence” of
the content of a writing if the court determines that either
a genuine dispute exists concerning material terms of the
writing and justice requires the exclusion, or admission of
the secondary evidence would be unfair.

What is the Procedure for Noticing a Writ of
Attachment hearing?
The notice of hearing and application for a Writ of Attachment is typically filed and served on regular notice (i.e.,
at least 16 court days before the date set for the hearing,
with the debtor’s/defendant’s notice of opposition being
filed and served at least five days before the hearing, and
the creditor’s/plaintiff’s reply filed and served two court
days prior to the hearing. See, Code of Civ. Proc. §§ 484.020
through 484.060).
July 2016

A Writ of Attachment can also be filed through an ex parte
application if the creditor/plaintiff can show that great or
irreparable injury would result if issuance of the Right to
Attach Order were delayed until the matter could be heard
on regular notice. See, Code of Civ. Proc. § 485.010(a).
Great or irreparable injury can be shown if it is inferred
that there is danger that the property to be attached would
be concealed, substantially impaired in value, or otherwise
made unavailable to the levy of an attachment, or if the
debtor/defendant is insolvent to the extent that he/she/
it is past due as the debts become due, unless those debts
are subject to a bona fide dispute. See, Code of Civ. Proc. §
485.010(b)(1), and (b)(2).

Can an Attachment Amount Requested by
a Creditor/Plaintiff be Reduced through a
Debtors/Defendant’s Claim upon which an
Attachment could be Issued?
Pursuant to Code of Civil Procedure § 483.015, subdivisions (2) and (3), the amount of the debtor’s/defendant’s
indebtedness claimed by the creditor/plaintiff, and any
additional amount included by the Court, shall be reduced
by the sum of “[t]he amount of any indebtedness of the
plaintiff that the defendant has claimed in a cross-complaint
filed in the action if the defendant’s claim is one upon which
an attachment could be issued” and “[t]he amount of any
claim of the defendant asserted as a defense in the answer
pursuant to Section 431.70 if the defendant’s claim is one
upon which an attachment could be issued had an action
been brought on the claim when it was not barred by the
statute of limitations.”
This statutory reduction requirement is important to keep
in mind, as the debtor/defendant can argue that his/her/its
Cross-Complaint allegations, or an affirmative defense for
offset in the Answer for contractual damages, are claims
upon which an attachment could be issued. That could, in
certain cases, result in a reduction of a creditor’s/plaintiff’s
claim to an amount of not greater than five hundred dollars,
and could therefore defeat the creditor’s/plaintiff’s Writ of
Attachment application.

Is a Bond/Undertaking Required before a Writ
of Attachment can be Issued by the Court?
“Before issuance of a writ of attachment . . . the plaintiff
shall file an undertaking to pay the defendant any amount
the defendant may recover for any wrongful attachment
by the plaintiff in the action.” Code of Civ. Proc. § 489.210.
Right to Attach Orders require a bond, and if the bond is
Continued on page 25
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By Clark Stirling

Short Story
Contest

From the top of the clock tower the docent gazed south
to the harbor, still not believing that every last boat could be
gone. Closing her eyes, her mind desperately seeking any
plausible explanation, Madge hesitantly glanced again at the
harbor as she fought to control her mounting panic, the scene
unchanged.
As she moved west along the parapet and looked down,
Madge noticed the sidewalks were empty, the tourists and
lawyers who’d only moments before been scurrying about,
gone. And the streets too were deserted, not a car in sight, like
the town had been vaporized during her ride up the elevator.
Dashing to the far side of the tower, the scene was little
different, the rabbit-hole in which she’d fallen making comprehension of what was happening impossible. Unable to
spy a single bird or crossing plane, she stabbed at her phone,
needing to talk to her daughter, find any friend who might
have survived.
Then the elevator pinged and Doris stepped out with her
sixteen-year-old nephew in tow. She and Doris had been
friends forever, perhaps she could right her topsy-turvy world.
“Doris,” she started, looking at her friend, not seeing the
sheer terror that should’ve been collapsing her face, “the
town -”
Doris interrupted, laughing, explained in tones of disbelief
that while waiting for the elevator, her nephew had seen every kid in his kindergarten class separately stroll past, some
of whom he hadn’t seen for a decade. And while walking to
the courthouse, she’d seen the two women with whom she’d
trekked across Europe twenty-eight years ago. “And they
live in Florida and Kansas! Had no idea they were in town.”
“But -” Madge blurted.
“And get this, on the elevator, two other friends simultaneously texted me, each looking for the other, both on different
continents. I mean really, can you beat that coincidence?”
Madge ran back to the rail, saw people emerging from doorways, cars leaving parking lots, birds swooping low. Moving
to the south rail, she saw boats from all directions heading
back to their moorings.
“Yes,” Madge said, “I think I can.”

C

ongratulations to Clark Stirling, winner of the May
2016 short story contest! He is the first to collect
a $50 credit against the price of a future SBCBA
event. Clark’s story is published here, along with
runners-up from Michael Fife, Eric Woosley (honorable
mention for a story of exactly 350 words), Paul Larsen,
and Dylan Johnson. The Editors greatly appreciate all
the writers who have submitted stories so far, and look
forward to receiving future entries.
The Santa Barbara Lawyer short story contest remains
open to all SBL readers. The rules are 1) each person
may enter only once per month, 2) entries must be
between 35 and 350 words, and 3) all July entries must
begin with this sentence:

“The last judicial trial by combat took place December 29,
1386, on the grounds of a monastery near Paris. Was it time to
revive the tradition?”
The top few entries will be published in the next
issue, and we plan to renew the contest each month.
In addition to publication, the July winner will also
receive a $50 discount off the price of an SBCBA
event. The discount can be used for the Golf & Tennis
Tournament, an MCLE program, the Annual Dinner,
next January’s Bench & Bar Conference – you decide!
Winners will be determined by the SBL editorial staff
in our sole, arbitrary and capricious discretion. Submit your entry to jsweeney@aklaw.net by August 1st.
Enjoy!
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By Michael Fife

By Eric Woosley

From the top of the clock tower the docent gazed south
to the harbor, still not believing that every last boat could
be gone.
All of the lawyers in the courthouse were saying they
were gone. They told him to believe, that they knew what
was what.
The judges said the same thing, and told him that they
had ruled that the facts were so.
Still he could not believe, because it seemed so completely
absurd.
They told him it would mean his job, because someone
who did not endorse the world of reason certainly could
not be a tour guide into the shared system of belief.
They told him to take a walk and think on it.
“Climb the white tower and you will see,” they advised
him. “Look from the tower and you will see no boats, and
then you will be able to believe they are gone.”
He did as he was told and went to the tower. He could
see no boats. Still he did not believe that every last boat
could be gone.
At the other side of the clock tower deck stood another
docent, looking at the hills. He turned away from the harbor
and stood beside the other docent.
“They tell me that every last boat is gone,” he said.
“They told me that every last airplane is gone,” she said.
“I have never been up here to just look at the view.”
“Me neither.”
“It is beautiful.”
“It is.”
They agreed to meet at Paradise for a drink after work.

That Damn Ruling.... From the top of the clock tower
the docent gazed south to the harbor, still not believing
that every last boat could be gone. However, that is exactly
the view confronting the docent on this beautiful autumn
morning. While still in disbelief, the docent knew all too
well the cause of the empty harbor; that damn California
Environmental Quality Act ruling made by Judge Anderle
in a case brought by the Environmental Defense Center.
It started two years earlier when a “tourist” was strolling along Stearn’s Warf when he inhaled a whiff of diesel
fumes from a passing boat. This got the tourist thinking.
Was an EIR prepared to construct the harbor? Even if one
was, when was it performed and how many boats did it
assume? Wouldn’t the number of boats affect air quality?
Shouldn’t an updated EIR be required every time a boat
entered or exited the harbor so that the cumulative effects
on air quality could be continually monitored? “Of course,””
concluded the tourist.
Next stop for the environmentally concerned tourist; the
Environmental Defense Center. The Center immediately
adopted the tourist’s argument (“hook,” “line,” & “sinker” if
you will) and, most importantly, standing right in its office,
it had a Plaintiff with, well, “standing” to bring such an action against the City of Santa Barbara that owns the harbor.
The action was brought. The City Attorney laughed;
the News Press labeled it a left wing conspiracy; and, the
Independent labeled it a right ring conspiracy. The City
inhabitants were torn.
The solution to this dilemma came, since he was the assigned CEQA judge in Santa Barbara, before the Honorable
Thomas P. Anderle. A trial was held. It lasted weeks. The
administrative record was over a million pages. The parties finished their arguments. Judge Anderle complimented
all counsel as being “very experienced,” “well prepared,”
and “impressive.” One minute later the Court issued its
50 page decision. No boat would ever enter the Harbor
again without a full blown Environmental impact Report
first being prepared to determine its effect on the air quality
on the harbor.

July 2016
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By Paul Larsen

By Dylan Johnson

Alma Looks South.... From the top of the clock tower
the docent gazed south to the harbor, still not believing that
every last boat could be gone.
But disbelief seldom lasted long for Alma Greytop—or
belief, for that matter. “The boats have left the harbor,”
Alma said authoritatively, “as part of the Dana Days festivities.” “I thought that was in Solvang,” the round-faced
boy said as he played with his sister’s hat between the rails.
“No, dear, Dana Days celebrate the visit to Santa Barbara
in 1836 of Richard Henry Dana. He wrote Two Years Before
the Mast. You’ll see the painting downstairs.”
“But the boats are still in the harbor,” insisted the boy,
“see the masts.” “Of course I see,” continued Alma, “but
those masts commemorate the victory over the ‘Pirate’
Bouchard. Well, really he was a privateer, but same difference to Santa Barbara. In 1818, De la Guerra tricked him
into believing that the Presidio was heavily defended by
cavalry lancers—actually the same people riding round
and round. The masts are the lances, don’t you see.” “Not
really,” said the boy.
“Then where are the ships?” asked the boy’s sister, looking up from her iPhone long enough to see the smirk on
her brother’s face. “Oh, they’re hiding,” entreated Alma.
“In 1846, John C. Frémont captured Santa Barbara for the
United States by riding over San Marcos Pass. When he
got here, there was no one defending it. The missing boats
commemorate the missing defenders of Santa Barbara.”
“That doesn’t make sense,” the boy interrupted. “Yes it
does, dear, if you think about it.” Alma knew how to outlast
impatience. “History, you see, is like a puzzle. If you press
firmly enough, all of the pieces will fit together.”

From the top of the clock tower the docent gazed south
to the harbor, still not believing that every last boat could
be gone.
It was the last month of the 2016 presidential campaign
when everything changed. Trailing Trump by double digits,
Clinton decided that she had to change tactics. She hired a
crack team of insult writers and it paid off in the final debate.
“Let me tell you something,” Trump said, “this woman
for president, are you kidding me? She couldn’t lead a Girl
Scout Troop.”
“Is that so, Donald? Well at least I don’t have hands the
size of a Girl Scout.” The audience let out a collective
“oooohhh.”
“We all know she’s a liar, don’t we folks?” Trump said.
Then he lifted his hands up. “Look at these hands, they’re yuuuuge.” His hands looked abnormally large, red and swollen. Rumors had swirled that Trump had recently received
experimental hand augmentation surgery in Uruguay.
Clinton pulled a cell phone from her podium. “Donald,
I’ve got Snooki on the phone. She wants her spray tan back.”
The crowd hooted and hollered. A few people stood and
pumped their fists in the air. Exit polls showed that Clinton
won the election because her burns were “totally sick.”
Personal insults soon became the de facto method of
settling all conflicts. Supreme Court arguments devolved
into a series of comments about the other sides’ sexual
inexperience. Briefs consisted of pages of jokes about the
alleged girth of opposing counsels’ mothers. Rulings were
handed down by declaring the loser had been “owned.”
City after city fell into chaos as Twitter replaced the judicial system as the third branch of government. Yet Santa
Barbara remained a bastion of civilized discourse. Then
word came that a giant caravan was making its way slowly
up the 101, American flags flying from antennas and horns
honking. That was when everyone fled the City.
But not the docent. She had spent her days teaching
people about the finest accomplishments of civilized society. She couldn’t run now, not when civilization needed
her most.
As the caravan neared Milpas, she steeled herself for the
confrontation to come and prepared her defense. “I know
you are, but what am I,” she whispered.

THE OTHER BAR NOTICE

Meets at noon on the first and third Tuesdays of
the month at 330 E. Carrillo St. We are a state-wide
network of recovering lawyers and judges dedicated
to assisting others within the profession who have
problems with alcohol or substance abuse. We protect
anonymity.
To contact a local member go to http://www.otherbar.org and choose Santa Barbara in “Meetings” menu.
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condition of continuing
certification.
It’s not uncommon for
an appellate specialist to
have decades of experience in the state and federal appellate courts and
to have drafted hundreds
of appellate briefs.

When Sparks Fly:
The Trial Lawyer
vs. The Appellate
Lawyer
By Herb Fox

T

rial lawyers and appellate lawyers share the same
goal: the best possible outcome for the client. But
they often operate in parallel universes. The trial
lawyer’s vision is, typically, short term: jockey for the best
tactical position and aim to win. The appellate attorney,
in contrast, typically takes the longer strategic view: avoid
snatching appellate defeat from the jaws of trial-court victory.
The different approaches of trial and appellate counsel
should mesh like well-greased gears, and they often do.
But sparks can and will fly, especially when the trial attorney tastes victory and the appellate attorney sees hazards
ahead. When winning trial lawyers assure the client that
the victorious trial was “clean” and that reversals are rare,
appellate counsel raise the yellow flag, urging caution. Students of the appellate process know that reversals happen
every day, and they have all sweated through the tedious
task of saving a precarious win from reversal by arguing
that a clear error was harmless.
The key to synchronizing the combined efforts of trial
and appellate counsel is mutual trust and respect for the
disparate skill sets and approaches that each bring to the
common goal of serving the interests of the client.
Here, then, is a primer for trial attorneys who yearn to
understand what makes appellate counsel tick, and how,
why and when to use them as part of a winning team.

Appellate Counsel: Nurture or Nature?
Many appellate lawyers trained as research attorneys
(state courts) or clerks (federal court) before entering private
practice, and most have a strong research and writing background. They are found in appellate departments of large
firms, at small appellate boutiques, or as solo practitioners.
Many (but not all) are certified as appellate specialists by
the State Bar’s Board of Legal Specialization, which requires
that they pass a six hour exam; demonstrate substantial
prior appellate experience in briefing and oral arguments;
maintain a significant appellate law practice; and complete specialized and additional MCLE requirements as a
12

How Appellate
Attorneys Spend
Their Time
When not conferring
Herb Fox
with trial counsel and
clients, preparing for oral
arguments, or mastering the arcane rules of state and federal appellate procedure, appellate lawyers read, research,
analyze, and write. Reducing a 2,500 page trial transcript
into a 20 page short story for consumption by the appellate court; tracing the legislative history of an ambiguous
statute; or trying to harmonize the holdings of discordant
caselaw, are all examples of appellate tasks that take long
hours, patience, and perseverance. What also takes time,
patience and perseverance is writing high quality, accurate
and succinct appellate briefs that will be critically read and
dissected by three (or more) appellate judges and their
research staff.

Why It Takes Time to Draft an Appellate Brief
Even Though the Trial Brief was a Winner
Apples and oranges all hang from trees, but that does
not make them swappable. Trial briefs (or other pleadings in dispositive motions) are prospective; they tell the
court what the evidence will show, and often lay out the
governing law in a summary fashion. Appellate briefs are
retrospective, tied down to the actual record as it unfolded
at trial, and they analyze, often in great detail, what law
governs and why. Trial briefs persuade the trial judge why
to find in favor of one party or another; appellate briefs
assist the reviewing court in identifying the correct law
that applies to the case. Trial briefs will be quickly read by
one judge and perhaps a research attorney; appellate briefs
will be poured over by three or more appellate justices and
research staff, who will spend hours, not minutes, assessing
the accuracy of the brief and the merits of the arguments.
These and other distinctions arise from the difference
between trials and appeals. Trial courts resolve questions
of fact; appellate courts resolve questions of law.1
Decades ago, a Court of Appeal explained that appellate
Santa Barbara Lawyer
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why the outcome was prejudicial error or, alternatively,
correct. Thus appellate courts have observed that trial attorneys who prosecute their own appeals may have “tunnel
vision.” Having tried the case “they become convinced of
the merits of their cause. They may lose objectivity and
would be well served by consulting and taking the advice
of disinterested members of the bar, schooled in appellate
practice.”10
Further, trial attorneys who “lack the time and interest to
handle the appeal competently, or have neither the requisite
expertise nor the time to become proficient in the matter
may owe their clients an ethical obligation
to advise the association (or substitution) of
appellate counsel.” 11
general

counsel’s obligation to the reviewing court is to find the applicable law, and includes the “duty to study and to discuss
the available authorities, both in California and, at least
where there are none in California, in other jurisdictions.”2
Thus appellate work is “most assuredly” not the recycling
of trial level points and authorities.3 Instead, appellate
practice “entails rigorous original work in its own right.4
Indeed, the appellate practitioner “who takes trial level
points and authorities and, without reconsideration or additional research, merely shovels them in to an appellate
brief, is producing a substandard product.”5 As one court
further explained:

For better or worse, appellate briefs
receive greater judicial scrutiny than The best
trial level points and authorities, because rule is to consider
The Attorney Who is An Expert in
three judges (or maybe seven) will read
the Area of Law, May Not Be the
them, not just one judge. The judges bringing on appellate
Best Attorney to Handle the Appeal
will also work under comparatively less counsel early, and
Expertise and experience in a particular
time pressure, and will therefore be able
area
of law can be important, of course. But
to study the attorney‘s “work product“ consult often.
the attorney whose practice focusses on an
more closely. They will also have more
area of law may not be able to effectively
staff (there are fewer research attorneys
communicate that law to a panel of appellate justices, all
per judge at the trial level) to help them identify errors in
of whom are generalists. Appellate justices (except those
counsel‘s reasoning, misstatements of law and miscitain specialized courts such as the Bankruptcy Appellate
tions of authority, and to do original research to uncover
Panel or patent case review by the Federal Circuit Court of
ideas and authorities that counsel may have missed, or
Appeals) hear cases from adoption to zoning, come from
decided not to bring to the court’s attention. 6
diverse professional backgrounds, and may not be well
versed in the lingo and technicalities of the law governing
Further, because intermediate appellate court decisions
a case before them. Thus, appellate practitioners will asdo not bind other appellate courts, the appellate practisume that the appellate court knows little about the body
tioner is free, in appropriate circumstances, to urge the
of law governing the case, and will not assume in-depth
reviewing court to reconsider and reject existing caselaw.
7
knowledge of the legal issues. Appellate attorneys – who
Trial courts, in contrast, are bound by stare decisis and so
themselves are often generalists but for appellate law and
trial level briefs cannot urge that the trial judge disregard
8
procedure – are often in the best position to spoon out the
controlling precedent.
nuances of complex law to another generalist.
In fact, appellate litigation is so distinct from trial-level
And speaking of appellate law and procedure, that is one
efforts that courts determining fee awards have approved
arcane subject that appellate attorneys know well. This is
more attorney hours expended on the appeal than was
especially true as to the appellate standard of review, which
incurred at trial. 9
is the “compass that guides the appellate court to its decision,” that “defines and limits the course the court follows
The Attorney Who Knows the Case Best, May
in arriving at its destination.”12 Unlike a trial where the
Not Be the Best Attorney to Handle the Appeal
battle is often about the facts, in “many appeals, the most
Any trial attorney may handle an appeal or writ proceedcontested issue is the standard of review.”13
ing, of course. But knowing the case well can mean a lack
For that reason, trial counsel may well want a seasoned
of objectivity, which does not always make one the best
appellate attorney to raise and argue the standard of review
candidate for the appellate proceeding.
that is most advantageous to the client’s cause.
A trial attorney’s intimate knowledge and passion for the
case and the client, may well be a disadvantage on appeal.
The Client is Still the Client
Appellate justices expect a tempered and reasoned, if not
When a trial attorney decides to associate in appellate
dispassionate, articulation of the facts, the law, and reasons
July 2016
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counsel, it is easy to forget who the appellate lawyer
represents. But there should be no confusion: the client is
always the client. Even where the trial attorney chooses
appellate counsel and pays their fees, the appellate attorney
has independent fiduciary and professional duties to the client, not to co-counsel, and must exercise their independent
judgment in the best interests of the client.
There is no fiduciary duty between appellate counsel and
trial counsel, apart from their duty of undivided loyalty to
clients.14 That trial counsel may pay the appellate attorneys
fees makes no difference; such payment does not create
an attorney-client relationship.15 For those reasons, appellate counsel will often have the client execute the retainer
agreement, and will independently apprise the client of all
significant events in the appeal. 16

Brief Writing Services: Caveat Emptor
Many trial lawyers are solicited by firms that offer to
deliver a fully drafted, signature ready appellate brief,
which may or may not be written by attorneys licensed in
California. Although it is not per se unethical to use such
services, there are caveats.
The attorney who signs a ghost-written brief thereby
adopts its contents and remains fully responsible for the
accuracy of the contents of the brief, and must retain independent professional judgment regarding its contents. It
may be necessary to disclose to the client the fact that a
briefing service – and not the client’s attorney - drafted the
brief, and the attorney remains responsible for assuring that
there is no breach of confidentiality or privilege, or conflict
of interest created by the use of the service 17
Additional caveats is that the brief writing service will
not appear at oral argument, and in the event of errors or
omissions in the appellate process, the company will not be
the subject of a sanctions motion or a malpractice suit. The
attorney whose name is on the brief will be responsible,
even if that attorney did not actually draft the brief. Bringing
in an appellate specialist as co-counsel will likely insulate
trial counsel from such headaches. It will also allow for a
collaborative effort to work up the best appellate strategy
possible, and that co-counsel will be on tap to advise and
handle collateral issues such as appellate stays, record
preparation, and post-appeal fee and cost awards.

Who’s In Charge?
This can be the most difficult question of all. It is not
uncommon for trial counsel and appellate counsel to disagree on the identity and number of issues to be raised, or
the best response to the appellant’s issues. Disagreements
also arise over handling weak or sensitive issues and, for
14

respondents, when to concede that an error occurred at trial.
While candid (if not heated) discussions of these issues
and strategies are always beneficial, the experienced appellate attorney usually knows best on matters such as
framing an appellate argument and how a Court of Appeal
might view a particular issue or the case as a whole. Most
important, appellate attorneys are probably in the best
position to choose which arguments to raise and which to
abandon. As a general rule, it is rare for there to be more
than three reversible errors at trial, and many errors are
harmless. Trial court proceedings are rarely perfect, and
minor errors usually do not warrant reversal on appeal.18
Thus larding an appellate brief with a long litany of
grievances, while occasionally justified, more often hurts
credibility with the appellate panel. Knowing what issues
not to raise on appeal – or as respondent, what issues to
concede as error – can be as valuable as knowing what to
raise and what to dispute.
On the same theme, appellate lawyers sometimes bring
bad tidings after performing an objective and dispassionate analysis. Most of the time, trial judges do not commit
reversible error, and an appeal from the adverse judgment
is a waste of time and money – something the losing trial
attorney does not want to hear. On the other hand, some
appeals present a clear risk of reversal – something the
winning trial attorney does not want to hear.
Trial attorneys should refrain from the instinct to kill the
messenger. When appellate counsel advises not to appeal or,
if retained to defend a judgment, signals the possibility of a
reversal, give that advice wide berth. Heeding the advice of
appellate counsel might lead to settlement when appropriate, and may avoid costs, sanctions or worse by prosecuting
a meritless appeal. In one case, for example, the appellant
retained appellate counsel and voluntarily dismissed the
appeal on the recommendation of that attorney, and by
doing so avoided imposition of costs on appeal: “Such a
course of conduct is to be highly commended. One of the
functions of a lawyer is to limit or even end litigation in an
appropriate case.” 19

Professional Cooperation and Congeniality Rules
Appellate counsel are, usually, nice people. They are
unlikely to share the antipathy and distrust that may have
developed over the course of the litigation between opposing trial counsel. Perhaps more important, they are unlikely
to share the hostility between the parties that often shows
its face, especially in highly emotional matters such as
probate and family law cases.20
Continued on page 27
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Criminal Justice

Forensics Standards,
Failure to Meet
Them and Sanctions
Against the Lawyers
By Robert Sanger1

F

orensics is the hot topic right now in the law. Last
month, the Department of Justice issued its new
proposed guidelines for forensic testimony and lab
reports. As discussed previously in the Criminal Justice
column, there has been a steady increase in attention to
forensic testimony following the comprehensive exposure
of forensic shortcomings in the NAS Report in 2009.2 NIST3
was then designated as the federal agency to create the
OSACs4 which, over the last three years, have assembled
groups of experts to study and recommend standards for
forensic science and expert testimony.
Concurrently, the Department of Justice through the FBI
continued to use its law enforcement SWGs5 to create law
enforcement guidelines. Independent of the work of the
scientists and experts on the OSACs, the Department has
now issued the proposed guidelines in an attempt at law
enforcement policing itself. One interpretation is that these
new proposed guidelines are intended to divert attention
from the work of NIST and the OSACs. They do acknowledge some of the criticisms of the NAS Report and they do
make some of the changes described in this Criminal Justice
column as recently as last month, but they also fall short
in other regards.
Practitioners will need to be prepared for the changes the
DOJ Guidelines call for in report writing and testimony. In
addition, practitioners need to anticipate what should be
much more comprehensive changes based on the standards
developed by the OSACs. While judges and lawyers have
been slow to acknowledge these changes, at least one judge
has threatened Rule 11 sanctions against lawyers who have
ignored the basics of proper forensic practice. Preparing a
case with a full understanding of forensics has become,
more than ever in the last few years, an absolute necessity.
No pressure – but here it is.

The DOJ’s “Proposed Language Regarding
Expert Testimony and Lab Reports in Forensic
Science”
On June 3, 2016, the United States Department of
July 2016

Justice issued proposed
guidelines for “Expert Testimony and Lab Reports
in Forensic Science.”6 The
press release announcing
the guidelines stated that
the guidelines were the result of a “multi-year effort
to strengthen the practice
of forensic science.”7 The
introduction to the guidelines themselves states:
“Forensic science is a
Robert Sanger
critical element of the
criminal justice system. Forensic scientists
examine and analyze evidence from crime scenes and
elsewhere to develop objective findings that can absolve
an innocent person from suspicion or assist in the investigation and prosecution of perpetrators of crime.”8
Even though these guidelines are directed to the federal
prosecution laboratories and experts, such as those at the
Bureau of Alcohol, Tobacco, Firearms, and Explosives
(ATF), the Drug Enforcement Administration (DEA), and
the Federal Bureau of Investigation (FBI), the Department
announces that it “strives to set the global standard for
excellence in forensic science, and is always striving to be
better.”9 Therefore, in state litigation as well as federal,
lawyers and judges will have to be concerned with these
DOJ Guidelines.
The Guidelines have to be considered in light of other
industry standards, case law and the emerging work of the
National Institute of Standards and Technology (NIST) and
the Organization of Scientific Area Committees (OSACs).10
Nevertheless, as a practical matter in both civil and criminal
litigation, the DOJ Guidelines will form at least minimal
standards for expert testimony. Lawyers who are either
the proponents or opponents of expert testimony will have
to evaluate the reports and proffered testimony in light
of these DOJ Guidelines, as well as the body of research,
other guidelines and case law developing in response to
the NAS Report.
The above quoted press release, touting the “multi-year
effort to strengthen the practice of forensic science”11 is not
a random use of words. The 2009 NAS Report that was
so critical of the state of forensics, and which hit the FBI
laboratories as hard as anyone, was entitled “Strengthening
Forensic Science in the United States.” These DOJ Guidelines
are in direct response to the NAS Report, and each of the
19
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sections supporting the proposed Guidelines makes specific
reference to the NAS Report. However, as detailed analysis
will reveal, the reference is more of an homage to, than an
acquiescence in, the NAS findings and recommendations.
The language of the NAS Report is cited and some changes
are made, but many of the proposed changes are hedged
in terms of “may” or are stated as preferences rather than
rules. Other portions sound like promotional material rather
than science.
Nevertheless, lawyers and judges will have to acknowledge them when litigating pursuant to the “gatekeeping”
duties of the court under Daubert, Kumho Tire and Sargon.12
FBI standards reflected in the standards expressed by the
Scientific Working Groups (SWGs), such as they were,
have been used to challenge or support forensic standards
in the California state,13 as well as the federal,14 courts. One
can safely assume that the DOJ Guidelines, superseding or
augmenting the work of the SWGs, will be used by both
the proponents and opponents of specific testimony in both
federal and state courts.

Deficient Expert Testimony
Even without the DOJ Guidelines, lawyers are charged
with the duty to know what is – and what is not – proper
forensic science. Lawyers cannot rely on the experts themselves since, as any practitioner knows, there are “experts”
out there who will say anything. Litigators will have to
devise proper protocols for dealing with experts and to
anticipate and meet future guidelines from the DOJ, NIST
or elsewhere. Law firms will have to be sure to have lawyers
who are versed in forensics in order to prepare cases with
experts. The lawyer and the plaintiff in Almeciga v. Center
for Investigative Reporting, Inc.,15 learned this the hard way by
having their case thrown out by the Judge and by coming
extremely close to having Rule 11 sanctions imposed in the
hundreds of thousands of dollars against the lawyer himself.
Almeciga is an opinion by Judge Jed Rakoff in the Southern
District of New York. Judge Rakoff has been referred to before in this column as having spoken in February 2016 to the
American Academy of Forensic Sciences.16 He has taught a
class in forensic science at Columbia University Law School
for twenty years or so, and he contributed to the NAS
Report as a reviewer. More recently, Judge Rakoff served
as Co-Chair of the Committee on Scientific Approaches to
Understanding and Maximizing the Validity and Reliability
of Eyewitness Identification in Law Enforcement and the
Courts which issued a report in 2014.17
Judge Rakoff, in his opinion dismissing the Almeciga case,
addressed the adequacy of the proffered testimony of a
purported handwriting expert under Daubert and Kumho
20

Tire and Federal Rule of Evidence 702. The Judge noted
that handwriting analysis is not a field developed by science outside of the courtroom. It was a forensic enterprise
that developed into a forensic industry that “proclaimed”
itself scientific. While the validity of handwriting analysis
remains an open question, Judge Rakoff recalled the checkered history, from the unknown-whether-correct-or-not
evaluation of the Lindberg kidnapping note to the clearly
incorrect “matching” of the Clifford Irving document forged
with a purported signature of Howard Hughes. The Judge
said, “On its face, this bears none of the indicia of science
and suggests, at best, a form of subjective expertise.”
As to the first Daubert factor, whether the methodology
has been or can be tested, Judge Rakoff found that the whole
process is subjective and does not provide an objective way
to differentiate between variation among different authors,
and variations due to different writing instruments, passage
of time, or deliberate manipulation. There is a claim that
the ACE-V (analysis, comparison, evaluation and verification) technique is an accepted methodology. But, the Judge
said, “Until the forensic document examination community
refines its methodology, it is virtually untestable, rendering
it an unscientific endeavor.”
Handwriting analysis also seems to fail the second factor,
peer review, the third factor, error rates, and the fourth, controlling standards. Judge Rakoff questioned whether there
has ever been a truly peer reviewed study of handwriting
analysis. He cited the NAS Study as well as other texts and
concludes that to the extent there was any peer review, it
was not sufficiently robust or objective. In particular, studies of the error rates, to the extent they exist, “cut against
admission.” And, he found that handwriting comparison
is totally lacking in controlling standards.
Finally, Judge Rakoff found that handwriting analysis
“flunks” the Daubert test on the grounds that it is generally
accepted but only in the field where there is a financial
interest in its use. He concluded the Daubert analysis by
saying, “For decades, the forensic document examiner community has essentially said to courts, ‘Trust us.’ And many
courts have. But that does not make what the examiners
do science.” Having so found, he moved on to a more flexible “expert” evaluation and found that courts should be
“cautious” in admitting the testimony even under a more
flexible standard.
Following this, he turned to the actual proffered testimony of the expert in the case before him. He found that
the plaintiff’s lawyer tried to bias the expert by telling her
the conclusion he wanted to reach (that the document was
forged) and by appealing to the dire circumstances of the
plaintiff’s life and her need to win the lawsuit. The lawyer
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also sent another non-testifying expert’s opinion letter to
the proffered examiner stating the document was forged.
Then, somewhat unbelievably, the lawyer furnished the
client’s handwriting exemplars rather than producing her
for a standard exemplar collection.
Judge Rakoff also criticized the lack of objectivity of the
ultimate opinion of the expert. Some vague observations
were made, but there was no link between the observations
and the conclusion. Her observations about the speed and
fluidity of the provided samples to the questioned document actually seemed to weigh in favor of the provided
samples being contrived rather than the questioned signature being forged. Finally, the examiner did not follow the
ACE-V method, even though she testified to it. In light of all
of that, Judge Rakoff excluded the testimony in its entirety.
The fact is that any of us who have practiced long enough
have seen lawyers try to introduce just this kind of testimony. It is all too common in civil cases, where witnesses
are called by each side based on their history of supporting
one side or the other in that kind of case. It also happens in
criminal cases that “experts” are called from the law enforcement crime lab to testify to blood alcohol levels in one trial,
spatter pattern the next and, say, gunshot residue in the case
after that. Criminal defense lawyers are not exempt from
this criticism. More often than not, the evidence is allowed
in by the “gatekeeper” (the trial judge) to be presented to
the jury and the jury is supposed to sort it out.

The Lawyer’s Duty not to Introduce Deficient
Expert Testimony and Rule 11
If Judge Rakoff’s lead in the Almeciga case is followed, it
may give rise to a whole new attitude on the part of lawyers
about who they should call as an expert. Although it currently should be the case, anytime a lawyer calls an expert, it
will require a thorough understanding of the forensic subject
matter, a complete vetting of the expert’s qualifications and
a strict reign on the substance of the expert’s opinions. In
addition, it will require many lawyers to rethink how they
retain experts, what they say to them about their position in
the case and what information they pass on to the expert.
Given the failure of the preparation, qualification and
opinions of this plaintiff’s expert in Almeciga, Judge Rakoff
analyzed whether to impose Rule 11 sanctions on the
plaintiff’s lawyer. In light of the vigorous defense of the
matter by numerous parties, and the amount of court time
spent in hearing contested factual hearings under FRE 103,
the plaintiff’s lawyer could have been hit for “hundreds of
thousands of dollars” requested by one of the defendants
alone. Judge Rakoff gave the lawyer a break and found that
counsel had “barely” satisfied his obligation under Rule 11.
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“Counsel’s pursuit of this lawsuit in the face of the mounting evidence indicating his client was lying is certainly
questionable and borders on unreasonable, but the Court
does not find that it quite meets the high standard that must
be satisfied to impose sanctions.”
However, even though this lawyer dodged a bullet, the
Judge’s ruling is portentous. Judge Rakoff ruled, in part, that
the lawyer could not have known how the Judge would rule
on the admissibility of the expert testimony. In light of the
decision itself, the new guidelines from the Department of
Justice which came out just weeks after this decision, and
the even newer guidelines that will emerge from NIST and
the OSACs, Rule 11 sanctions could easily be awarded in
the future. In particular, the idea of priming the pump with
expert witnesses, seeking their allegiance, giving them less
than reliable data and relying on non-scientific opinions may
well tip the balance not only on exclusion of evidence but
on the award of sanctions against the lawyers who make
the proffer.
Finally, the public, including all stakeholders such as lawyers and judges, have until July 8, 2016 to carefully evaluate
and comment on the proposed DOJ Guidelines. Comments
can be submitted through www.regulations.gov. If there
are no major revisions, the Guidelines should be effective
this year. However, in the meantime, practitioners should
assume that the Guidelines will be in effect substantially
as currently written. They can be used now for proffers,
objections and cross-examination.
Robert Sanger is a Certified Criminal Law Specialist and has
been practicing as a criminal defense lawyer in Santa Barbara for
over 40 years. He is a partner in the firm of Sanger Swysen &
Dunkle. Mr. Sanger is Past President of California Attorneys for
Criminal Justice (CACJ), the statewide criminal defense lawyers’
organization. He is a Director of Death Penalty Focus. Mr. Sanger
is a Member of the ABA Criminal Justice Sentencing Committee
and the NACDL Death Penalty Committee. He is a Member of
the American Association for the Advancement of Science (AAAS).
Mr. Sanger is also a member of the Jurisprudence Section of the
American Academy of Forensic Sciences (AAFS) and an Adjunct
Professor currently teaching forensic science at the Santa Barbara
and Ventura Colleges of Law.
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SBWL at Work
with CWL
By Kate McGuinness

S

anta Barbara Women Lawyers is an affiliate of
California Women Lawyers. As such, members
of SBWL can become members of CWL and save
$90 when they join this statewide organization. CWL
is actively involved in advocating legislation for the advancement of women. It conducts judicial evaluations
and recognizes outstanding women jurists. Additionally,
CWL holds several unique programs each year designed
to benefit women attorneys. Members of CWL receive
discounts on admission to these events.
This year, CWL is actively supporting California legislation designed to clear the record of women who were victims of human trafficking and arrested for prostitution when
they were minors. It is also advocating for the removal of
the tax on tampons and sanitary napkins.
On June 10, CWL presented the Joan Dempsey Klein distinguished jurist award to Los Angeles Superior Court Judge
Holly Fujie, at a reception at the Los Angeles Athletic Club.
The CWL Elect to Run program will be held on September 9, 2016 in Los Angeles, and SBWL Director Danielle
de Smeth is playing an active role in organizing it. This
program was recently selected by the National Conference
of Women Bar Associations as its Outstanding Member
Program. The Elect to Run program was designed to educate
and encourage women to run for public office. It will allow
participants to meet other women who have run for office
as well as those who support and train women who do so.
On May 20, CWL held its annual program “So You Want
to Be a Judge” in San Francisco. The program is designed to
provide insights and advice on the judicial appointments
process. Participants had the opportunity to learn from
recently appointed judges the information they wished
they had known when they went through the application
process. Panelists included Josh Groban, senior advisor to
Governor Brown on Judicial Appointments, and David Fu,
Vice Chair, State Bar Judicial Nominees Evaluation Commission.
On May 6, CWL held its annual conference in Concord,
California. Presentations included Effective Courtroom
July 2016

Advocacy, Pathways to Partnership, and What In-house
Counsel Really Want from
Outside Counsel. Another
panel was The Grit Project: Using GRIT and Growth Mindset
to Advance Women Lawyers.
SBWL Director Kate McGuinness participated on the Grit
Panel as did Naomi Dewey,
former President of Santa Barbara County Bar Association
Kate McGuinness
and former CWL and SBWL
Director.
Alameda County District Attorney Nancy O’Malley
was the keynote speaker at CWL’s annual conference. Ms.
O’Malley will be honored by the ABA with the Margaret
Brent Women Lawyers of Achievement Award at its annual
conference in August.
Three SBWL Board members sit on the Board of Governors of CWL: Danielle de Smeth, Kate McGuinness and
Jennifer Smith. They would be glad to answer questions
about CWL or its programs.
Kate McGuinness is the founder of Empowered Women Coaching.
She was a partner at O’Melveny & Myers when Times Mirror
Company, then a Fortune 500 corporation, recruited her to act as
its general counsel. After leaving the corporate world, Kate wrote
the legal thriller Terminal Ambition. In addition to coaching,
Kate is available as a workplace and campus investigator. She
sits on the boards of California Women Lawyers, Santa Barbara
Women Lawyers and Santa Barbara Women Lawyers Foundation.
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appointment, upcoming projects/initiatives by local associations,
an upcoming event, engagement, marriage, a birth in the family,
etc… - The Santa Barbara Lawyer editorial board invites you to
“Make a Motion!”. Send one to two paragraphs for consideration
by the editorial deadline to our Motions editor, Mike Pasternak at
pasterna@gmail.com. If you submit an accompanying photograph,
please ensure that the JPEG or TIFF file has a minimum resolution
of 300 dpi. Please note that the Santa Barbara Lawyer editorial board
retains discretion to publish or not publish any submission as well as
to edit submissions for content, length, and/or clarity.
The Santa Barbara Barristers
are pleased to announce their
sponsorship of Santa Barbara
College of Law students Erika
Martin Del Campo, Michael
Chaloupka, and Samuel Carter
for the 2016 William L. Gordon
Inn of Court.
Pictured below from left to right:

Erika Martin Del Campo, Michael Chaloupka, Andrew
Alire, the Hon. Clifford R. Anderson, III, Samuel Carter, and
Lauren Joyce.
If you have news to report - e.g. a new
practice, a new hire or promotion, an

Sanger, continued from page 21
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Press (2009) (hereinafter, “NAS Report.”)
National Institute of Standards and Technology. http://www.nist.
gov/
Organization of Scientific Area Committees, “a collaborative body
of more than 500 forensic science practitioners and other experts
who represent local, state, and federal agencies; academia; and
industry.” http://www.nist.gov/forensics/osac/
Scientific Working Groups. For instance see, Scientific Working
Group for Firearms and Toolmarks (SWGGUN) at: http://www.
swggun.org/
“Proposed Language Regarding Expert Testimony and Lab Reports
in Forensic Science” June 3, 2016, https://www.justice.gov/dag/
proposed-language-regarding-expert-testimony-and-lab-reportsforensic-science, (hereinafter, “DOJ Guidelines.”)
Department of Justice, Office of Public Affairs, press release,
“Justice Department Issues Draft Guidance Regarding Expert
Testimony and Lab Reports in Forensic Science,” June 3, 2016,
https://www.justice.gov/opa/pr/justice-department-issues-draftguidance-regarding-expert-testimony-and-lab-reports-forensic,
(hereinafter, “DOJ Press Release.”)
DOJ Guidelines, Id.
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9 DOJ Guidelines, Id.
10 “Organization of Scientific Area Committees,” http://www.nist.
gov/forensics/osac.cfm
11 Department of Justice, Office of Public Affairs, press release,
“Justice Department Issues Draft Guidance Regarding Expert
Testimony and Lab Reports in Forensic Science,” June 3, 2016,
https://www.justice.gov/opa/pr/justice-department-issues-draftguidance-regarding-expert-testimony-and-lab-reports-forensic,
(hereinafter, “DOJ Press Release.”)
12 Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993); Kuhmo
Tire Co. v. Carmichael, 526 U.S. 137 (1999); Sargon v. USC, 55 Cal.
4th 747 (2012).
13 See, e.g., People v. Stevey, 209 Cal.App.4th 1400 (2012), citing SWGDAM for DNA protocols; and People v. Elias, 2011 WL 3949808
(unpub’d, 2011) citing SWGDOG on canine guidelines.
14 See, e.g., Kwan Software Engineering, Inc. v. Foray Technologies, LLC,
2013 WL 244999 (N.D. Cal., 2013), citing SWGIT for imaging
technology
15 2016 WL 2621131 (S.D. New York, May 12, 2016).
16 “Innovative Science — How Advances in Technology Transform
Forensic Science,” AAFS Annual Meeting, Las Vegas, 2016.
17 “Identifying the Culprit: Assessing Eyewitness Identification,”
National Academies Press (October 2014).
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not filed when the Writ of Attachment is granted then the
writ is invalid. See, Vershbow v. Reiner (1991) 231 Cal.App.3d
879, 882-883.
Pursuant to Code of Civil Procedure § 489.220(a), the
statutory minimum for an undertaking “shall be ten thousand dollars ($10,000.00)”. However, upon objection to
the undertaking, if the court “determines that the probable
recovery for wrongful attachment exceeds the amount of
the undertaking, it shall order the amount of the undertaking increased to the amount it determines to be the probable recovery for wrongful attachment if it is ultimately
determined that the attachment was wrongful.” Code of
Civ. Proc. § 489.220(b).

How do you Enforce an Attachment Order?
As required by Code of Civil Procedure § 484.040, the
court cannot grant a Right to Attach Order except after
hearing. Assuming the court grants a Right to Attach Order, all property within California held by a partnership or
corporation or on claims against individuals, which arise
out of the conduct by the individual of a trade, business, or
profession, are subject to attachment if there is a statutory
method of levy provided by California law. See, Code of
Civ. Proc. §§ 487.010 through 487.030.
Attachable property includes both real and personal property or any interest therein. Real property includes any right
in real property, including, but not limited to, a leasehold
interest in real property. Personal property may be tangible
or intangible, including money, instruments, securities, as
well as equipment, inventory and accounts receivable. See,
Code of Civ. Proc. §§ 481.195 through 481.225. There is a
statutory list of property exempt from attachment, which
includes, but is not limited to, any property that is exempt
from enforcement of a money judgment, property necessary
to support a debtor and his or her family, earnings, and all
property not defined by statute to be attachable. See, Code
of Civ. Proc. § 487.020.
Once a Right to Attach Order is issued the court may
order the debtor/defendant to transfer to the levying officer
property to perfect the attachment lien. The non-exempt
attachment property is levied upon by the sheriff or marshal
by taking it into custody or otherwise subjecting it to an
attachment lien.

What are the Potential Risks and Liabilities for
a Wrongful Attachment?

filing a Writ of Attachment because if the Court finds the
attachment was “wrongful”, there is potential liability. A
wrongful attachment consists of attaching and levying
property that is exempt per California law, or when the
creditor/plaintiff does not recover judgment in the action.
See, Code of Civ. Proc. § 490.010.
The liability of a creditor/plaintiff for causing a wrongful
attachment includes all damages proximately caused to
the debtor/defendant by the wrongful attachment, and all
costs and expenses, including attorney’s fees, reasonably
expended in defeating the attachment. Code of Civ. Proc.
§ 490.020.
Based upon the foregoing, the potential risks and liabilities may exceed the benefit of a Right to Attach Order in
specific cases. At a minimum, counsel should advise their
clients of the potential for wrongful attachment liability
before preparing, filing, and serving a Writ of Attachment
application and supporting affidavits/declarations, and well
in advance of the client incurring substantial attorney’s fees
and costs.

Conclusion
There is certainly more information, statutory and case
law, and strategy to the complex Pre-Judgment Writ of Attachment procedure that can, and should, be reviewed prior
to immersing oneself in this unique provisional remedy.
With that said, the basic understanding of the attachment
process is necessary to help protect clients by using an often
misunderstood, or underutilized, statutory method to either
provide a source of secured funds to satisfy a judgment, or
to create an incentive for the debtor/defendant to settle the
case well before other procedural motions (e.g., Motion for
Summary Judgment) are filed, or the Mandatory Settlement
Conference and Trial are held.
While obtaining a Right to Attach Order requires establishing a “probable validity” of success at trial, it certainly
does not guarantee it nor can it be used in later court proceedings to prove the claim. However, a Right to Attach
Order does lien and/or seize non-exempt assets to establish
security for the creditor’s/plaintiff’s contract claims before
a debtor/defendant goes out of business or potentially files
for bankruptcy protection. Therefore, in the appropriate
case, this provisional remedy should be seriously considered
and discussed with clients to help secure the payment of a
contractual debt well in advance of trial.
Mr. Brelje graduated from the University of California at Santa
Barbara with honors, and received his Juris Doctor from the Santa

A creditor/plaintiff, and their counsel, should thoroughly
and carefully evaluate the costs and risks associated with
July 2016

Continued on page 27
25

2016 AWARDS
SANTA BARBARA COUNTY
BAR ASSOCIATION

26

Santa Barbara Lawyer

Feature
Fox, continued from page 14
Thus appellate lawyers tend to be congenial and to extend professional courtesies – such as extensions of time
and cooperative record preparation – more often than not,
and the appellate courts expect nothing less. Antipathy
and distrust between opposing counsel wastes time and
energy and rarely serves the client interests especially on
appeal, where there is little to nothing that can be gained
by sharp tactics or attempts to game the system. The appellate court will almost never by hoodwinked by misconduct
of counsel. Misstatements of fact or law, or violations of
appellate rules and procedures, can and should be pointed
out dispassionately and professionally. The best response to
egregious violations is a motion for sanctions on appeal. 21

This article was first published in the March 2016 issue of
Valley Lawyer, the official publication of the San Fernando
Valley Bar Association.
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Timing is Everything
The best time to consult with or retain appellate counsel
depends on the nature, value and complexity of the case.
The best general rule is to consider bringing on appellate
counsel early, and consult often. Appealable orders can
creep up early in a case (e.g., anti-SLAPP motions, injunction and judicial disqualification applications, most probate
orders, and some family law orders). The need or necessity
for filing an interlocutory writ petition can arise as early as
an order denying a motion to quash service of a summons
or motion for summary judgment,22 and continue all the
way through orders on pre-trial motions in limine.23
Appellate input can be particularly critical in drafting jury
instructions and verdict forms, drafting or objecting to Statements of Decision, and of course drafting or responding to
post-trial motions. In fact, sometimes the real reason to file
a Motion for New Trial is to create or preserve issues for appeal, such as jury misconduct, newly discovered evidence,
and excessive or insufficient damages.24
For a responding party defending the judgment or order
on appeal, early appellate consultation is important for a
number of reasons, including a careful review of the timeliness of the Notice of Appeal and appealability. Where there
is a defect, a timely Motion to Dismiss the appeal can save
much time and grief for trial counsel and the client alike.
Herb Fox has been a Certified Appellate Law Specialist since
1998. He handles civil appeals and writs, dispositive and post
judgment motions, and trial consultation for trial attorneys throughout southern California. His two most recent published opinions
are Mitchell v. Superior Court (2015) 243 Cal.App.4th 269
and Schneer v. Lluarado (2015) 242 Cal.App.4th 1276. His
website address is www.FoxAppeals.com. Herb can be reached
at hfox@foxappeals.com, or at 899-4777.
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Barbara College of Law. He is a Senior Associate Attorney at
GROKENBERGER & SMITH, a civil litigation firm in Santa
Barbara. Mr. Brelje focuses his practice in the areas of general and
complex civil litigation, Real Estate law, Homeowners’ Association
law, Construction and Landlord/Tenant law. He is also a member
of the Board of Directors of the Santa Barbara County Bar Association, and is the former President of the Santa Barbara Barristers.
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The Santa Barbara County Bar Association
Invites Members & Guests To Our

2016 Golf & Tennis Tournament
Thursday, September 29, 2016

RECEPTION & DINNER

Reception (No Host Bar): 5:00pm at the Frog Bar & Grill at Glen Annie Golf Club
Dinner: 5:30pm at the Frog Bar & Grill at Glen Annie Golf Club,
$40 per SBCBA Member/$45 per Non-SBCBA Member (after September 15: $45/$50)

GOLF

Meet at Glen Annie Golf Club (405 Glen Annie Rd, Goleta) 1⁄2 hour before tee time. Shotgun starts at
12pm. Team prizes for 1st & 2nd places. Individual prizes for Longest Drive and Closest to the Pin! Players
must give some estimate of his/her handicap. You will be contacted regarding team assignments.
$95 to Play per SBCBA Member/$100 per Non-SBCBA Member – Includes green fees & cart.
(Fee after September 15: $100/$105)
$130 per SBCBA Members/$135 for Non-SBCBA Members
for BOTH Golf and Dinner ($135/$140 after September 15)

TENNIS

Meet at the tennis courts at the Santa Barbara Tennis Club (2375 Foothill Road, Santa Barbara) at 3:00pm
for warm-up with round robin play starting just after 3:30pm. A committee will form teams, reserving the
right to make equitable adjustments in all levels. Men and women will participate in the tournament in all
levels. Prizes to tournament winners!
$25 to Play per SBCBA Members/$30 for Non-SBCBA Members – Includes court fees and balls.
(Fee after September 15: $30/$35)
$60 for BOTH Tennis and Dinner per SBCBA Members/Non-SBCBA Member $65
($65/$70 after September 15)
To register, please fill out bottom portion of this flyer and mail, with check, to:
SBCBA 15 West Carrillo Street, Ste. 106, Santa Barbara, CA 93101
Please clearly specify GOLF HANDICAP or TENNIS RATING.
Questions? Call the SBCBA at (805) 569-5511
Limited Number of Tee Sponsorship: Tee sign on course with your company name ($100)
Name & Phone Number

Handicap/Rating

Tourney
Fees

Amount Enclosed: $___________________________________

July 2016
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Dinner

Vegetarian?

Total

(all fees are non-refundable)

2016 SBCBA SECTION HEADS
Alternative Dispute Resolution

Employment Law

Mandatory Fee Arbitration

David C. Peterson
772-2198
davidcpeterson@starband.net

Alex Craigie
alex@craigielawfirm.com

Bench & Bar Relations:

Estate Planning/Probate

Maureen Grattan
963-9721
mgrattan@rogerssheffield.com

Tom Hinshaw
882-4558
thinsb@gmail.com
Eric Berg
708-0748
eric@berglawgroup.com
Scott Campbell
963-9721
scampbell@rogerssheffield.com
Naomi Dewey
966-7422
ndewey@BFASlaw.com
Michael Brelje
965-7746
gmb@grokenberger.com

Criminal

In House Counsel/Corporate Law

Real Property/Land Use

Catherine Swysen
962-4887
cswysen@sangerswysen.com

Betty L. Jeppesen
jeppesenlaw@gmail.com

Debtor/Creditor

Intellectual Property

Stephen Dunkle
sdunkle@sangerswysen.com

962-4887

Carissa Horowitz
cnhorowitz@yahoo.com

963-8611

Family Law

Civil Litigation
Mark Coffin
mtc@markcoffinlaw.com

Tim Deakyne
tdeakyne@aklaw.net

845-1752

248-7118

708-6653

Christine Kopitzke
ckopitzke@socalip.com

963-9958

845-3434

For information on upcoming MCLE events,
visit SBCBA at http://www.sblaw.org//

BONGIOVI MEDIATION
Mediating Solutions since 1998
Mediator • Arbitrator • Discovery Referee

“There is no better
ambassador for the
value of mediation than
Henry Bongiovi.”

HENRY J. BONGIOVI

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)

Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com
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Josh Rabinowitz
jrabinowitz@fmam.com
Bret Stone
bstone@paladinlaw.com

963-0755
898-9700

Taxation
Peter Muzinich
pmuzinich@rppmh.com
Cindy Brittain
Cdb11@ntrs.com

966-2440
695-7315

Classified
Ground Floor Office Space for Rent
Anticouni & Associates is building executive office suites in
the Santa Barbara Business Center. Available on or around
August 1st. One space has two offices, each with spacious
adjoining workstations. The second space has two offices
and is a corner location. Each space has a separate entrance.
Parking. Convenient to downtown and the beach. Caitlin
McCahill, 898-4374, Hayes Commercial.

STATE ST OFFICE FOR LEASE
1129 STATE STREET, SUITE 3

White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:

SINGLE FURNISHED OFFICE
Includes adjacent assistant/secretarial cubicle both
overlooking State St. - Available Now.
PAMELA SCOTT 805.617.3844

GPS

COMMERCIAL REAL ESTATE

Business & Professional Practice
Valuations

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Lifestyle Expense Analysis

Business Appraisers

Community/Separate Property
Balance Sheets

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination

Reimbursement & Misappropriation
Analyses

Fraud Investigation

Call us today so you can focus on
what’s important – your clients.
To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
and you will receive one hour of MCLE credit.
Our two California locations include:
Los Angeles
818-981-4226

Orange County
949-219-9816

E-mail: expert@wzwlh.com
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For your Real Estate needs, choose
carefully and choose experience!

“I’ve been a Lawyer for 24 years and a Real Estate Broker with
my own company for over 20 years.”
“As a real estate company owner beginning my 20th year of serving Santa Barbara, I look
forward to helping you buy or sell real estate property, and as always, personally dedicating
myself to striving for excellence in every transaction.”

Over $600,000,000 Sold Since 2000
Among the top 10 agents in Santa Barbara
(per MLS Statistics in Gross Sales Volume)

Gary Goldberg

Real Estate Broker • Licensed Attorney
UC Hastings College of Law • Order of the Coif
CalBRE License # 01172139

• Intensive Marketing Plan for
each listing
• Member, Santa Barbara, Ventura,
and Santa Ynez Real Estate
Boards
• Expert witness in Real Estate
and Divorce Matters, and Estate
Planning
• Licensed Attorney, Instructor
Real Estate Law and Practice
Courses at SBCC

1086 Coast Village Road, Santa Barbara, California 93108 • Office 805 969-1258 • Cell 805 455-8910
To view my listings visit www.garygoldberg.net • Email gary@coastalrealty.com
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