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Report from
SBCBA President
James P. Griffith

A

s 2016 comes to a close and I look forward to joining the ranks of SBCBA’s “Past Presidents,” I want
to take advantage of this platform to express my
deep appreciation for having had the opportunity to serve
the SBCBA on its Board of Directors, the last three on the
Executive Committee. It has been a challenging and fulfilling time for me personally as well as a time of significant
organizational development. During the five years I have
been privileged to serve on the Board, the SBCBA has
grown substantially, both financially and operationally.
This growth and development has been attributable to the
hard work of the Board, the generosity in both time and
money of the Association’s many volunteers, members,
donors and event sponsors, and the unflagging support
and encouragement of the judicial officers and staff of our
local Superior Court and Court of Appeal. I would like to

THE OTHER BAR
NOTICE
Meets at noon on the first and third Tuesdays of the month at 330 E. Carrillo St. We
are a state-wide network of recovering lawyers and judges dedicated to assisting others
within the profession who have problems
with alcohol or substance abuse. We protect
anonymity. To contact a local member go to
http://www.otherbar.org and choose Santa
Barbara in “Meetings” menu.
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recognize and sincerely
thank all of them, and especially our hard-working
Executive Director Lida
Sideris, without whom
the SBCBA simply could
not function as well as it
does.
There have been a number of memorable events
during my time on the
Board, including SBCBAorganized visits to Santa
Barbara by California SuJames P. Griffith
preme Court Chief Justice Tani Cantil-Sakauye,
Justices Goodwin Liu and Mariano-Florentino Cuéllar,
and legendary constitutional scholar Laurence Tribe. At
our recent annual Bench and Bar Conferences, we have
witnessed fascinating and spirited debates, panel discussions and keynote talks by well-known legal practitioners
and scholars on a variety of timely and important issues,
including prosecutor misconduct, same-sex marriage, the
use of drones and extra-judicial killings in the “War on Terror,” and immigration policy. This year’s highly-anticipated
conference, which will take place on January 21, 2017 at the
Santa Barbara courthouse (tickets still available!), will focus
on individual privacy and electronic surveillance.
I am also grateful that my SBCBA board service has allowed me to get to know many of my fellow members of
the Santa Barbara legal community whom I might never
have had the opportunity to meet otherwise. While the
bulk of the SBCBA’s work focuses on “professional” matters
such as MCLE events and conferences, publication of this
magazine, attorney referral, fee dispute arbitration, etc., for
me the social side of what we do (including the summer
BBQ and the Golf and Tennis tournament) has been equally
rewarding. I strongly encourage members to find the time
to attend at least one of these events during the year—I
guarantee you’ll be glad you did.
Finally, I am pleased to report that the organization is in
exceedingly capable hands going forward. The quality of
the new Board of Directors and the Executive Committee,
led by incoming President Mike Denver and President-Elect
Jeff Chambliss, is as strong as it has ever been, and I look
forward to seeing the further development of the Association under their stewardship. I offer my best wishes to them
and to all of the members of this venerable organization
for an enjoyable holiday season and a prosperous and successful 2017.
Santa Barbara Lawyer
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2016 – The SBL Year
in Review
By James M. Sweeney, Editor

A

s 2016 draws to a close, the Santa Barbara Lawyer
editorial staff takes this opportunity to review top
stories from throughout the year.
First, SBL covered four visits with Supreme Court Justices – one United States and three California. In March,
Robert Sanger reported his interview with U.S. Supreme
Court Associate Justice John Paul Stevens (Ret.), focusing
on Justice Stevens’ views on the death penalty.
California Supreme Court Associate Justice Goodwin Liu
graciously agreed to serve as keynote speaker for the 2015
Annual Dinner, which was covered in the January issue.
Associate Justice Mariano-Florentino Cuellar met with local
attorneys in the Courthouse Mural Room for a presentation
on the importance of language access to the courts and the
key role of court interpreters, followed by a question and
answer session. Coverage was found in the September issue. And ABOTA hosted an evening with Chief Justice Tani
Cantil-Sakauye, as seen in this December issue.
Included in January’s 2015 Annual Dinner coverage
was the presentation to Judge
Thomas P. Anderle of the
inaugural Anderle Award For
Judicial Excellence. While unquestionably well-deserved,
the Award was not a solo
effort. The October and
November issues covered
the presentation to Marilyn
Metzner by the Santa Barbara
County Bar Foundation of the
Legal Community Appreciation Award.
SBL also welcomed a new
Superior Court Judge to the
Bench. The February issue
profiled Judge Raimundo J.
Montes De Oca, who was
recently appointed by Governor Brown. Judge Montes De
December 2016

Oca’s Enrobing Ceremony
was covered in June.
February also presented
the Water Update, focusing on legal and other
issues relating to the local
water supply. The Update
included a quiz. Question
#4 was: “How much has
the capacity of Gibralter
Reservoir decreased due
to siltation?” The answer
at the time was “by about
2/3rds”. Any guesses on
James M. Sweeney
how the Rey Fire might
change that number? Any
nostalgia for the good old days of February when Lake Cachuma was only 85% empty (instead of the current 93%)?
In April, SBL reported regime change. Angela Roach began the year as SBCBA President, but abdicated to pursue
an employment opportunity in Silicon Valley. James Griffith
stepped in as President, and has since led the Association
with diligence and poise. The editors would also like to
welcome incoming 2017 President Michael Denver. Mike
set the tone for the coming year with an inspiring introductory speech at the Annual Dinner (photos are included
in this issue). The Association will be in good hands going
forward.
Continued on page 9
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Legal News

An Evening With
the Chief Justice

By the American Board Of Trial Advocates
– California Coast Chapter

T

he California Coast Chapter was honored to host
Chief Justice of California, Tani Cantil-Sakauye
as our speaker on October 20, 2016. We held the
dinner at the University Club of Santa Barbara. In addition
to our local members, many local judges attended, as well
as State Senator Hannah-Beth Jackson of the 19th Senatorial
District. Several Cal-ABOTA dignitaries also travelled to
the event, including current president Mike Bradley, incoming president Denise Taylor, and past presidents Dennis
LaRochelle and Doug DeGrave.
The evening program was in the format of an interview of
the Chief Justice by California Coast President John Hager.
Titled “Against the Crowd: Defending Judges Who Make
Unpopular Decisions,” the interview was broad ranging,
including the new civility language in the attorney oath,
sponsored by Cal-ABOTA and led by Doug DeGrave, as
well as ABOTA’s work in civic education, and the teachers’
and journalists’ law schools. The Chief Justice spoke glow-

ingly of ABOTA and the high respect she and the judiciary
have for our organization and its principles.
Chief Justice Cantil-Sakauye spoke of the importance of
defending judges against unfair attacks by educating the
public as well as the media and even the legislature, some
of whose members do not appreciate the constitutional role
of the courts. She also emphasized the need for speedy
communication in today’s world, saying that organizations
should have an immediate response team in place to speak
promptly when controversies arise.
The format of an interview, and setup on the stage, was
well-received and we received many compliments for the
program.

John Hager greets Chief Justice Tani Cantil-Sakauye.
Photo courtesy of Rick Kraemer.

Pictured are Jill
Friedman, California Coast Treasurer,
Dennis LaRochelle,
Denise Taylor,
John Hager, Chief
Justice Tani CantilSakauye, Doug
DeGrave, and Mike
Bradley. Photo
courtesy of Rick
Kraemer.
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Sweeney, continued from page 7
Space here does not permit adequate recognition of all
the authors who contributed scholarly and informative
articles throughout the year, but please know that you
are all greatly appreciated. A few brief highlights of the
articles come from April and May. In April, Maggie Hall
of the Environmental Defense Center submitted a piece
on recent regulatory changes for fracking and storm water
run off and then in May, the one-year anniversary of the
Refugio oil spill, EDC’s Chief Counsel Linda Krop followed
with “Oil Spills and Santa Barbara – Then and Now.” Also,
in April and May, SBL covered the Santa Barbara County
High School Mock Trial competition held at the historic
Courthouse, and the Dos Pueblos High School team’s
subsequent California state championship and trip earned
to the National Competition.
2016 also saw sad occasions for the remembrance of
members of the Santa Barbara legal community who
passed away during the year. Memorials ran for J.J. Hollister in March, Judge Harry Loberg in April, and Michael
McGrath in November. Thank you to the friends, family
and colleagues who shared their memories.
Finally, some of the SBL columns recurred more often
than others. January presented the last installment (for
now) of Local Lawyer Lore. Then, the Short Story Contest
ran from May through August. Clark Stirling, Michael Fife,
Dylan Johnson, Paul Larsen and Eric Woosley were all
recognized for their contributions (and now, post-election,
go back and re-read Dylan Johnson’s story on page 10 of
the July issue). Currently, Digressions is reminding us of
the humorous and bizarre true stories of our past legal
practices, and SBL encourages all of its readers to submit
stories of their own.
Of course a review of the monthly columns would be incomplete without a mention of Criminal Justice. In addition
to interviewing Justice Stevens, Robert Sanger presented
a new article each month, this year often focusing on the
critical need to apply rigorous forensic science standards
to the evaluation of proffered expert witness testimony
(certainly to the People’s experts!).
Publication of the Magazine – and this Editor’s job –
would be impossible without an incredible editorial staff.
For several years, Lindsay Shinn has provided the Verdicts
column, working with local litigators to cover important
judgments and awards. A special thanks to Lindsay for her
long service, as she is stepping down to be succeeded in
2017 by Allegra Geller-Kudrow.
Mike Pasternak continues to update us on pertinent
news and events, both personal and professional, through
December 2016

the Motions column. In October, Mike had the pleasure,
along with his wife Meagan, of announcing the birth of
their daughter Charlotte Rose. And while the Pasternaks
supplied their own photo of little Charlie, that was one of
the few photos published all year that was not created by
our talented and dedicated photo editor Michael Lyons.
Mike’s photos enliven the Magazine and capture the spirit
of Bar Association events in ways written descriptions
never could.
Kathleen Baushke of Baushke Graphic Arts (and other full
time jobs such as Executive Director of Transition House)
provides the layout and graphical design for the Magazine.
SBCBA Executive Director Lida Sideris serves as Assistant
Editor. Amber Holderness also served as Assistant Editor
early in the year, until receiving promotion to Chief Financial Officer of the Bar Association. Kathleen and Lida rose
to the occasion and consistently produced top quality work
issue after issue. Every SBL reader owes Kathleen and Lida
a debt of gratitude for publishing one of the premier county
bar association journals. The Magazine depends on their
experience and expertise. As Editor I just try to stay out
of their way, and provide what help I can here and there.
I would like to thank the entire 2016 editorial staff for
their hard work throughout the year, and all of the SBL
contributing authors and advertisers for making the Magazine the timely and topical publication that readers look
forward to receiving each month. Thanks also to the SBCBA
Officers who gave me the chance to serve as 2016 Editor,
including past-President Scott Campbell who convinced me
to accept the opportunity. I have enjoyed my work with
the Magazine, and with the many people who contribute
to SBL’s success.
Eric Berg will serve as Editor for 2017. I welcome him to
the position, and wish him all the best in continuing SBL’s
tradition. I hope the experience will be as rewarding for him
as it has been for me. I look forward to being able to read
the Magazine again, and can’t wait to see what’s in store for
our Bar Association and its members during Eric’s tenure.

Classified
Associate Attorney Sought

Rogers, Sheffield & Campbell, LLP is looking for an associate attorney with 5 or more years of experience in civil
litigation (business, real estate, personal injury and trust
litigation). Compensation commensurate with experience.
Submit your résumé, a writing sample and references by
email to Toni@rogerssheffield.com
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Feature

Digressions

L

et me begin by identifying the lawyers who have
asked me to not mention their names in this column: Paul Capritto, Sam Eaton and Marcia Clark.
I intend to honor their requests.
There are certain elements to a jury trial. I will try and
share some past experiences with each segment.

The Witness:
Sears armed robbery case before Judge Bruce Dodds in
Dept 2: I represented Daryl Hayes. All three defendants

were from LA.
After the robbery there was a high speed chase by SBPD
Officers Payne Green and Skip Bond. Payne Green shot out
the tires of the escape vehicle. The van came to a rest and
two of the defendants ran into the poison oak at Las Positas
and Cliff Drive. My client remained in the van claiming
he was asleep the whole time and was not aware that a
robbery occurred (not much of a defense, but a defense).
I called Cookie, Daryl’s girlfriend, to the stand where she
assured the jury that neither she nor Daryl knew any of the
other defendants or their family members.
Later, outside Department 2, I walked past Cookie who
was chatting it up with the family members of the other
defendants. I said, “Cookie, I thought you didn’t know these
people”. She replied, “Mr. Hayes, you didn’t want me to
tell the truth, did you? ” I guess that’s how they do it in LA.

The Juror:
Santa Maria Judge Royce Lewellen’s court room. Pat
McKinley and I had just selected the jury when the Judge
called for a recess. Presentation of testimony was to begin
when we returned. I went to the drinking fountain in the
hall. A juror – dressed in cowboy boots, rodeo belt buckle
and a pearly button shirt – came up behind me and said,
“You haven’t given up yet have you? ” (Justice western
style.)

The District Attorney:
Department 9 Judge Joseph Lodge municipal court. Jerry
Whatley and a very young Deputy DA were before the
honorable one. Jerry addressed the Court: “Your honor
we have a stipulation regarding the facts of this case.” The
DDA snapped back angrily, “Wait a minute, we don’t have
a stipulation, we have an agreement.”

Court Reporter:

Nothing funny here – just an interesting historical fact.
SANTA
BARBARA
SANTA BARBARA
Department 5 Superior Court before Judge Jack Rickard.
ASSOCIATION
CHRISTIAN
LAWYERS
Margaret Hass was the court reporter. Believe it or not, she
CHRISTIAN
LAWYERS ASSOCIATION
SANTA BARBARA
CHRISTIAN LAWYERS ASSOCIATION
Meeting for lunch and fellowship
on the last Friday of each month
at 12 pm
The University Club
1332 Santa Barbara Street

had no stenographic machine and did all her court reporting on a small pad of paper with a fountain pen. Years later
when someone was seeking the transcript of a proceeding
reported by Ms. Hass (who had since died), they discovered
that no one could translate her notes.

Meeting
for
lunch
fellowship
$20 for
attorneys,
$10 and
for students
Meeting
and
on thefor
last lunch
Friday of
eachfellowship
month
For more information please call or email Brenda Cota
963-9721
or
atbcota@rogerssheffield.com
12 pm
on theat (805)
last
Friday
of each month
The at
University
12 pm Club
1332 Santa Barbara Street

The University Club
1332
Barbara
Street
$20 forSanta
attorneys,
$10 for students

– By Dogless Barkless Wagmore Haynes

For more information please call or email Brenda Cota
$20 for attorneys, $10 for students
at (805) 963-9721 or bcota@rogerssheffield.com

P.S. Just a reminder: Be sure to mark your calendars for
December 25th – that’s Christmas.

For more information please call or email Brenda Cota
at (805) 963-9721 or bcota@rogerssheffield.com
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Feature
or detrimental information was not learned by the lawyer
by virtue of his representation of the client, it is not a client secret, and the lawyer is not bound to preserve it in
confidence.” Id. at 5.

Keeping Secrets:
Why You Cannot Disclose Even
Publicly Available Information If It
Would Be Embarrassing or
Detrimental to Your Client

The Hedge Fund Hypothetical

By Isabelle M. Smith

W

ith a secret like that, at some point the secret itself
becomes irrelevant. The fact that you kept it does not.
~ Sara Gruen, Water for Elephants (2006).

It is well settled under California law that a lawyer’s
duty of confidentiality is one of the most important duties
an attorney has to a client. Wutchuma Water Co. v. Bailey,
216 Cal. 564, 572 (1932); In re Jordan, 12 Cal.3d 575, 580
(1972); Rule 3-100 of the Rules of Professional Conduct of
the State Bar of California 3-100; Business and Professions
Code § 6068(e)(1). Recently, the Standing Committee on
Professional Responsibility and Conduct of the State Bar
of California (COPRAC)1 issued an advisory ethics opinion
concluding that a lawyer’s duty to maintain client secrets
extends to publicly available information obtained by the
lawyer during the representation if the client wants to maintain its secrecy or its disclosure would be embarrassing or
detrimental to the client. Cal. State Bar Formal Opn. No.
2016-195. Many lawyers may not realize that even though
the information they obtained from their client is publicly
available, the lawyer has a duty to maintain confidentiality
and cannot disclose the information.
In Formal Opinion No. 2016-195 (the Opinion), COPRAC
poses the question: “What duties does a lawyer owe to current and former clients to refrain from disclosing potentially
embarrassing or detrimental information about the client,
including publicly available information the lawyer learned
during the course of his representation?” Id. at 1. Relying
on Business and Professions Code § 6068(e)(1), Rule 3-100
of the Rules of Professional Conduct (Rules), Evidence Code
§§ 952 and 954, ethics opinions and California case law,
the Opinion concludes that:
“A lawyer’s duty of confidentiality is broader than the
attorney-client privilege, and embarrassing or detrimental
information learned by a lawyer during the course of his
representation of a client must be protected as a client secret
even if the information is publicly available. A lawyer’s
duty to preserve his client’s secrets survives the termination
of the representation. If however, otherwise embarrassing
12

Ethics opinions typically include a hypothetical or fact
pattern to assist in reaching a conclusion by applying the
relevant statutes, case law, and other ethics opinions. Here,
the hypothetical is rather brief. “Hedge Fund Manager”
hires the “Lawyer” to defend him in a lawsuit filed by his
investors for financial fraud. Id. at 1. During the representation, the Hedge Fund Manager discloses to the Lawyer that
in the past he had “taken certain liberties with his investors’
money,” but that in this case, no such liberties were taken.
Id. As part of discovery, the Lawyer interviews some of the
former investors, including “Former Investor” who reveals
that Hedge Fund Manager paid her $100,000 to settle the
former matter prior to filing suit. The Former Investor also
sends Lawyer a link to a blog post about her accusations.
Id. The Lawyer in turn sends the link to friends with the
note: “interesting reading.” Id.
The current fraud suit settles early on in the case for
$250,000 to each of the sixteen investors with a signed
non-confidential settlement agreement filed with the court,
so publicly recorded. Id. In addition, a local newspaper
writes a small article about the settlement. Id. The court
dismisses the suit, and the Lawyer’s representation of the
Hedge Fund Manager ceases.
Months later, an interview with the Former Investor is
published in The Wall Street Journal regarding her dispute
with the Hedge Fund Manager. Id. The Lawyer responds
to it by writing a letter to the editor bragging that, “I did
a great job of getting the Hedge Fund Manager out of the
lawsuit for only a seven-figure settlement.” Id. at 2.
The hypothetical closes with a DUI arrest of the Hedge
Fund Manager years after the case has settled, and a comment on Facebook by the Lawyer that “Drinking and driving
is irresponsible.” Id.

The Duty of Confidentiality Extends Beyond the
Attorney-Client Privilege
The Opinion compares the broad scope of the duty
of confidentiality, which is an express ethical obligation
as provided in the State Bar Act, with the more limited
“statutorily created evidentiary rule” of the attorney-client
privilege. Id. Citing to California case law, Rule 3-100, and
Business and Professions Code § 6068(e)(1), the Opinion
emphasizes the importance of a lawyer’s duty to preserve
client secrets. Id. Business and Professions Code § 6068(e)
Santa Barbara Lawyer
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(1) states that a lawyer has a duty “[t]o maintain inviolate
the confidence, and at every peril to himself or herself to
preserve the secrets, of his or her client.” Bus & Prof. Code
§ 6068(e)(1). Rule 3-100 provides that “[a] member shall
not reveal information protected from disclosure by Business and Professions Code Section 6068, subdivision (e)(1)
without the informed consent of the client, or as provided
in paragraph (B) of this rule.” Rule 3-100.
The Opinion is notable in that it underscores the need
to preserve client “secrets,” as compared to prior opinions
that focus on client confidences. Id. at 2, n.2. The Opinion
clarifies that a lawyer’s duty to preserve client “secrets” is
separate from, and in addition to, the duty of confidence.
Id. Referring to an earlier COPRAC Opinion, Formal Opinion No. 1993-133, “Client secrets means any information
obtained by the lawyer during the professional relationship,
or relating to the representation, which the client has requested to be inviolate or the disclosure of which might be
embarrassing or detrimental to the client.” Id. at 2 (quoting
Cal. State Bar Formal Opn. No. 1993-133). Thus, the duty
of confidentiality relates to information about the client from
any source. Cal. State Bar Formal Opn. No. 2016-195 at 2.
The protection of the disclosure of “confidential communications,” which is “information transmitted between
a client and his or her lawyer in the course of that relationship and in confidence . . . ,” is codified in Evidence Code
§ 954 as the attorney-client privilege. Cal. Evid. Code §§
952, 954. The purpose is to “safeguard the confidential
relationship between clients and their attorneys so as to
promote full and open discussion of the facts and tactics
surrounding individual legal matters.” Cal. State Bar Formal
Opn. No. 2016-195 at 2 (quoting Mitchell v. Superior Court, 37
Cal.3d 591, 599 (1984)). In comparison to the broad duty
of confidentiality, the attorney-client privilege is narrow
as it only includes confidential communications between a
lawyer and client. Id. at 2.
The Opinion relies on case law as well as provisions of
Rule 3-100 to further support the position that the concept of “client secrets” is broader than the attorney-client
privilege and includes both information about the client
and confidential communications: “The principle of clientlawyer confidentiality applies to information relating to
the representation, whatever its source, and encompasses
matters communicated in confidence by the client, and
therefore protected by the attorney-client privilege, matters protected by the work product doctrine, and matters
protected under the ethical standards of confidentiality,
all as established in law, rule and policy.” Id. at 2-3. As is
often the case in California ethics opinions, the Opinion
references an ABA Model Rule which similarly states that
December 2016

“[T]he confidentiality rule . . . applies not only to matters
communicated in confidence by the client but also to all
information relating to the representation, whatever its
source.” Id. at 3, n.3 (quoting Comment [3] to ABA Model
Rule 1.6). The Opinion notes, however, that ABA Model
Rule 1.9(c)(1) does not extend “client secrets” to information “so generally known or widely disseminated.” Id. at
3, n.3. The Rule states that “A lawyer who has formerly
represented a client in a matter . . . shall not thereafter
(1) use information relating to the representation to the
disadvantage of the former client except as these Rules
would permit or require with respect to a client, or when
the information has become generally known . . . .” Id. at 3, n.4
(quoting ABA Model Rule 1.9(c)(1) (emphasis in Opinion)).
Although California does not have an analogous rule
addressing “generally known” information like the ABA
Model Rule, the Opinion notes that in the California State
Bar Court opinion In the Matter of Johnson, even though the
court determined that the lawyer had violated his duty of
confidentiality by disclosing to another client and other
third persons the client’s previous felony conviction which
was in the public record, the conviction was “not easily
discovered.” Cal. State Bar Formal Opn. No. 2016-195 at 3,
n.4 (emphasis added) (citing In the Matter of Johnson, 4 Cal.
State Bar Ct. Rptr. 179, 189 (Rev. Dept. 2000)). COPRAC
acknowledges that it is not taking a position in this Opinion on whether “generally known” information which is
defined as “information which either is easily discovered or
does not even need to be discovered to become known” is
a “client secret.” Cal. State Bar Formal Opn. No. 2016-195
at 3, n.4. Rather, the Opinion “goes only as far as finding
that client information does not lose its confidential nature
merely because it is publicly available.” Id.
In light of the discretionary nature of a determination
of what is “generally known” or “not easily discovered” it
seems that the more prudent course of action for California lawyers is to maintain client secrets even if arguably
it is commonly known so as to avoid any appearance of
impropriety and possible disciplinary action for revealing
client secrets.

Lawyer’s Disclosure of Secrets Obtained During
Representation Even If Publicly Available Likely
Violates the Duty of Confidentiality
Back to the hypothetical. Even though the Former Investor had written a blog post about her suit against the Hedge
Fund Manager, rendering it publicly available information,
the Lawyer obtained this information in the course of the
Lawyer’s representation of the Hedge Fund Manager during
interviews with former investors, and the Former Investor
13
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in particular. Cal. State Bar Formal Opn. No. 2016-195 at
4. Because the information was not obtained through a
communication with the client (Hedge Fund Manager), it is
not protected by the attorney-client privilege. Nevertheless,
the information is considered a client secret. Accordingly,
under his duty of confidentiality, the Lawyer was obligated
to maintain its secrecy and not disseminate the information
to third parties, including sending the link of the blog post
to his friends. Id. By doing so, he violated his ethical duty
of confidentiality. Id.
The Hedge Fund Manager’s communication to his Lawyer
during representation that “he had taken certain liberties
with previous investors’ money” is protected both by
the attorney-client privilege and by the Lawyer’s duty to
maintain client confidences, as it was a communication
from client to lawyer in confidence during representation.
Id. Thus, if the Lawyer disclosed this information to third
parties, he would be violating both the attorney-client
privilege and his duty of confidentiality.
With respect to the Lawyer’s letter to The Wall Street Journal, the Lawyer had a duty to maintain the confidentiality
of the information he obtained from the Former Investor
and his client even though the representation had ceased
and the Hedge Fund Manager was a former client. The duty
of confidentiality is a duty that does not terminate even
after the relationship ends. Id. The Letter violated that
duty because it disclosed client secrets and “likely caused
Hedge Fund Manager harm or embarrassment.” Id. at 5.
The Opinion recognizes that the settlement was publicly
available in the court records as an exhibit to the motion
for determination of good faith settlement. Id. Nevertheless, COPRAC concludes that the statements in the letter
“could be considered a disclosure of a client ‘secret’” because
it not only disclosed facts about the settlement, but also
“suggested he was privy to bad facts about Hedge Fund
Manager’s defense such that a ‘seven figure settlement’ was
a good one.” Id. As this was information Lawyer knew
from his representation of Hedge Fund Manager, he was
obligated to maintain the confidentiality of the information.
By contrast, the Opinion concludes that the comment the
Lawyer made after the representation terminated about the
Hedge Fund Manager’s DUI arrest did not violate the duty
of confidentiality as it did not disclose secrets obtained during representation, was not about an issue relevant to his
representation in the fraud case, and the Lawyer no longer
represented the client. Id.

What Guidance Should A Lawyer Take From
Formal Opinion 2016-195?
The Hedge Fund Manager hypothetical may not contain a
14

factual scenario that each lawyer can relate to, but it serves
as a reminder of the pitfalls that await lawyers if they are
not aware of the broad scope of their duty of confidentiality. Many practitioners likely operate under the belief that
if information is public knowledge then it no longer is a
client secret . The somewhat counter-intuitive guidance
provided under this Opinion is that information likely
will be considered a client secret if it is obtained by the
lawyer during the representation, even if the information
is public. In discovery for example, including responses
to written discovery and third party subpoenas, lawyers
must be careful not to reveal client secrets even if they are
publicly known.
Lawyers must also be diligent in preserving the client’s
attorney-client privilege and complying with the lawyer’s
duty of confidentiality even after the representation has
ended. And lawyers’ ethical duties do not cease to exist
when they are casually chatting at the neighborhood BBQ
or at parties. The Opinion serves as an important reminder
for all lawyers that, even if information about a client is
public and has become juicy fodder for gossip, if the lawyer obtained that information during the representation,
it likely would be considered a violation of the duty of
confidentiality to disclose it.

Endnote

(1) The Standing Committee on Professional Responsibility of the
State Bar of California issues advisory ethics opinions to assist
members of the State Bar in “understanding their professional
responsibilities under the California Rules of Professional Conduct.” The State Bar of California, Committee on Professional
Responsibility and Conduct, http://ethics.calbar.ca.gov/Committees/COPRAC.aspx.
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Criminal Justice

“Expert” Gang
Testimony
By Robert Sanger1

A

s we have been discussing in the Criminal Justice
column, times are changing radically regarding the
admissibility of what has previously been accepted
as expert testimony. Daubert2 and Kumho Tire3 in the federal
courts have been joined in California by Sargon4 to require
the trial judge to be the “gatekeeper.” Furthermore, following the exposé by the National Academy of Sciences in their
2009 report,5 there has been national attention to the lack
of standards and gatekeeping in American courts. More
recently, the President’s Commission issued its detailed and
forceful report on the lack of rigor in admission of expert
testimony.6 As a result new standards have been articulated
by the forensics professionals and legal scholars.
In this month’s column, we will look at “expert” testimony by police officers regarding gangs. Testimony is
often offered to establish criminal liability for gang conduct
outright or to provide proof of a gang enhancement to increase punishment. Gang testimony also may be offered
by the defense in a criminal case to rebut the claims of the
prosecution or, in capital cases, as mitigation in the penalty
phase. In addition, gang issues can arise in civil litigation,
including cases involving requests for civil injunctions related to gang activity or even in RICO cases7 where there
is an effort to reach assets of an enterprise. However, we
will look at the police expert testimony in criminal cases
both as to the substantive charge and enhancement. We will
examine this testimony under the emerging standards and
under the most recent California Supreme Court Sanchez
decision.8

The Etiology of Gangs
There are profound social consequences of broadly
criminalizing gang activities, especially in communities
where lines are blurred between gangs, families and the
communities themselves. Poverty, recent immigration,
ethnic segregation and marginalization are causative factors in gang development. These same factors complicate
the significance of social relationships that may involve the
interaction of community members with other commuDecember 2016

nity members who have
real or perceived contacts
with gangs. All of this
is exacerbated by overcriminalization and mass
incarceration.
In some sense, claiming
allegiance to groups is a
human phenomenon. People tend to “claim” their
professional baseball team
based on where they live
or where they lived during
some formative period in
Robert Sanger
their lives. People more
generally will claim allegiance to an ethnicity or race. Since ethnicity is sometimes
a matter of speculation and race is a social construct, there
can be considerable flexibility in the group claimed by an
individual. Nationality or claim to a geographical area can
also be based on wide criteria, such as where someone was
born, where they grew up, where they claim their ancestors
lived or just caprice. It is said, for instance, that there are
more “Irish” in New York City than there are in Ireland and
that, in turn, the slightest connection with New York City
can give rise to the claim to be a New Yorker.
Along with Aristotle, we have to acknowledge that “man
is by nature a political animal.”9 People naturally feel a sense
of self-importance by belonging to a group. The group can
also provide a sense of purpose and security. In fact, taking a cue from Hobbes, where he says life in the state of
nature is “nasty, brutish and short,”10 the group is necessary
to survival. These groups can be formed around the polis,
the region, an insurgency movement, an economic theory,
a nation, a religion, a race or an ethnicity. Claiming such
groups can lead to weapons, assassinations, wars, uniforms,
insignia, flags and pledges of allegiance.
People who are poor, recently immigrated, ethnically segregated and marginalized may be surrounded by a hostile
or, at best, patronizing attitude that causes them to think
that they have no opportunities in dominant society. Thus,
vis-a-vis the “dominant” society, life in a marginalized community might seem nasty, brutish and short. This leads to
individuals claiming a group based on a neighborhood or
a street and having insignia in the form of tags, graffiti or
tattoos. And all this can lead to weapons, assassinations
and wars. This can be exacerbated by the “dominant” group
with war-like SWAT tactics and incarcerating family and
community members. Then those family and community
ties can become stronger and the oppressed become more
21

Criminal Justice
likely to unite using violence.
All of this to say that stepping up the violence against
gangs – for instance, having a “war on drugs” as a proxy for
a “war on gangs” – is not an evidence-based response. The
evidence shows that violence begets violence and that an
“us versus them” mentality is a significant cause of gangs,
not the way to eliminate them. Furthermore, identifying
community members, including children, as gang members
when they live in an oppressed community of poverty,
recent immigration, ethnic segregation and marginalized
human beings, does little other than to confirm that the
forces described above will have their inevitable effect on
the particular individuals.11

Issues of Proof Related to Gangs – the STEP Act
In the face of these societal dynamics, there is a complicated statutory and decisional scheme under California
law related to gang issues which may have the unintended
consequences of making things worse. Under the California
Street Terrorism Enforcement and Prevention (STEP) Act12
there are two main statutory branches. The first, Penal
Code § 186.22(a), sets out the separate California crime of
“participation in a gang”, which can result in up to one year
in the county jail or sixteen months, two or three years in
prison. The second, Penal Code § 186.22(b), sets forth a
criminal gang sentencing enhancement that can result in
an additional prison term of two, three or four years consecutive on the sentence for the underlying garden-variety
felony crime, or five years on a serious felony, or ten years
on a violent felony or, for other enumerated felonies, seven
to life or fifteen to life. Furthermore, a misdemeanor can be
charged and sentenced as a felony.13
In general terms, factual issues relating to gangs can be
critical to the distinction between guilt and innocence on
the substantive crime of “participating in a gang”, and between an “ordinary” sentence on a misdemeanor or felony
and one enhanced by consecutive sentences. In the actual
practice of criminal law, the effect can make a case jump
from probation eligible to double digit prison terms or even
life or multiple life sentences. Therefore, the jury’s STEP Act
decision is one of the more impactful decisions that juries
will make in criminal cases.
The substantive offense of “participation in a street gang”
requires the prosecutor to prove that the defendant “actively
participated” in a criminal street gang, knew that the gang’s
members engaged in a pattern of criminal gang activity, and
that the defendant willfully assisted, furthered, or promoted
felonious criminal conduct by gang members.14 In order to
convict a person of a gang enhancement, the prosecutor
must prove that the defendant committed or attempted to
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commit a crime for the benefit of, at the direction of, or in
association with the defendant who intended to assist, further or promote criminal conduct by members of the gang.15
Expert testimony in gang cases, therefore, can be proffered on the following factual issues:
1. Whether or not the alleged group of people in the community is or is not a criminal street gang, meaning:
a. Whether it is a group or organization with three or
more people;
b. Whether it has a common name or identifying sign
or symbol;
c. Whether it has, as one of its primary activities, the
commission of certain crimes; and
d. Whether its members, alone or together, engaged in
a pattern of criminal activity meaning:
i. The commission of two or more specified crimes;
ii. On two or more occasions or by two or more
people;
iii. Within three years of each other;
iv. With at least one committed after September
1988.
2. Whether a person in the defendant’s situation knew
or reasonably would have known of that pattern of
activity; and
3. Whether the defendant assisted, furthered or promoted
felonious criminal conduct by gang members. (For a
defendant to be guilty of the substantive offense, the
prosecutor would have to prove that the defendant
committed, or aided and abetted in the commission
of, a felony with another or other gang members.
However, for the enhancement, it is only necessary to
prove that the defendant committed a felony with or
without gang members.)
4. Whether, as an enhancement, the defendant committed
or attempted to commit the underlying crime with the
following relationship to the gang:
a.		For the benefit of;
b.		At the direction of; or
c.		In association with.
At the heart of the prosecution’s case in either the substantive offense or the enhancement is that the group of
three or more people is a gang, which is a determination that
must be made by the jury. “Experts” are called to offer their
opinions regarding whether or not particular groups even
exist, such as whether they have common identifying signs
or symbols, whether particular people were members of
the alleged gang and whether they committed the requisite
crimes in the requisite time period. This may seem clear cut
in some cases of notorious gangs but may be much less clear
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in actual practice where people are loosely associated, if at
all, and there are crimes committed in the neighborhood.
Whether or not there is an identifiable gang does not
answer the other critical questions. Some of these questions would be answered in the negative were it not for
“expert” testimony being proffered for what seem to be
counterfactual conclusions. For instance, if a man commits
an act of domestic violence in the personal relationship with
his significant other, “experts” have argued that this is “for
the benefit” of a gang in that any assertion of power by an
individual in his private life is an assertion of the power of
the gang. Or, for instance, that any stand-alone drug sale
by an individual is “at the direction of” the gang because
gangs want to promote drug dealing so that members have
money to contribute to gang activities.
In addition, “association” is also replete with problems.
People in a community are generally associated with one
another. There are families and extended families, neighbors, people who went to school or even church together.
“Experts” often express opinions based on field identification (FI) cards16 collected by police officers, probation
officers and others over a period of years in widely varied
circumstances. A person can be associated in the opinion
of an “expert” based on the weakest links such as an FI card
from a random stop of someone while the subject was on
the same sidewalk or in the same park.17
Is there a field of science or expertise that would help the
trier of fact make the ultimate determinations as to the legal
issues required to be decided in these cases? If so, who
should be allowed to testify as an expert? What data should
they be allowed to consider (and what data should they be
allowed to recite to the jury)? And, what opinions should
they be allowed to express? 18 Courts have been reluctant
to rein in the police officers and other typical experts who
often come into court to argue that the side calling them is
right. The standards of admissibility (gatekeeping) demand
much more.

The Science or Expertise Involved in the Study
of Gangs
Sociology and psychology are the two primary sciences
or areas of expertise employed in understanding gangs and
gang behavior. The first serious gang study was by sociology professor Frederic Milton Thrasher of the University
of Chicago in 1927.19 Many studies have followed, and
intense efforts have been made among scholars in sociology and psychology to understand the phenomenon of
gangs and gang activity. Gang research has been done by
scholars in other related fields including political science
and ethnic studies. A survey of the studies show that there
December 2016

was very little between 1927 and 1960 (single digits each
year), a small increase from 1961 to the late 1980s (less
than 25 per year), and a steep incline in early 1990s rapidly
rising to between 200 and 300 per year. It is still increasing
exponentially.20
The first question is whether the underlying area of inquiry is a science or an area of expertise within the meaning
of Daubert and Kumho Tire. To do that, there is the flexible
inquiry required by those cases which, in turn, requires
an analysis involving five sub questions: a. Is it falsifiable
(that is, testable)? b. Has it been subject to peer review and
publication? c. Are there known error rates? d. Are there
internal controls and standards? e. Is the science or expertise
generally accepted in the relevant scientific community? 21
Taking these points one by one, the conclusion is that the
study of “gangs” is not a science in and of itself. Certainly,
the phenomena of gangs is studied through sociology and
psychology and, perhaps, employing other sciences in the
process. However, there is no science of gangs such that
they can be tested subject to error rates and with controls
and standards in the same sense as a material can be tested
in the laboratory to determine its chemical composition.
To the extent that gangs are studied, there is more of an
expertise developed by social scientists in understanding
certain characteristics of group behavior and psychology.
However, most gang “experts” are police officers who have
not studied the scholarly research.22
Second, the question is whether the gang “expert” is an
expert in this field. This includes: a. What education, training and experience does the witness have as to this science?
b. Is the witness certified or qualified in these particular tests
or subjects? c. Has the witness been proficiency tested as
to these tests or subjects? d. Has the witness’ work been
peer reviewed? e. Is the witness or the laboratory associated with one side or the other?
A police officer would not ordinarily qualify as an expert
under these criteria. She or he is not a sociologist or psychologist with expertise in gangs. Other than interacting
with people in the community from the perspective of a
police officer, the officer is not certified or qualified in gang
studies. A person qualified as a gang expert would ordinarily possess an advanced degree in sociology or psychology
and have mastered the extensive literature. There are no
proficiency tests for the officer witness nor is the witness’
work peer reviewed. And, of course, the police officer witness is not only associated with but is identified with the
prosecution of the case.
The third question is whether the data is reliable: a. Was
the source reliable? b. Were proper scientific collection
techniques employed? c. Were control samples taken? d.
23
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Was the chain of custody maintained? e. What protocols
were employed to avoid contamination? f. Was equipment
clean, maintained and properly calibrated? g. Were controls
used during testing? h. Was this witness and this laboratory
subject to proficiency testing? i. Was testing double blind?
The data relied upon by the ordinary police expert is far
from reliable based on the standards that would pertain
to ordinary scientific inquiry. Collection of data through
FI cards or police reports is random and there are no real
standards. People are “associated” by mere presence with
family members, friends, schoolmates or being in the
very community in which they live. The other criteria for
scientific evidence do not apply but, by comparison to the
rigors of proficiency testing, double blind testing and other
scientific standards, the random recording of associations
and the general collection of anecdotal stories about gangs
is not rigorous enough to pass the test.
The fourth question is whether, based on science and
reliable data, a real scientist or expert could present an
expert or scientific hypothesis to the jury: a. Can the witness describe the data? b. Can the witness offer a sound
scientific hypothesis? c. Did the witness attempt to test the
hypothesis? d. What alternative hypotheses are properly
reported? e. Is the opinion helpful to the jury in determining
the issues in the case? f. Has the witness been admonished
not to overreach?
Here the entire police gang “expert” scheme fails. It is
hard to understand how the legal conclusions to which
the police officers testify would be stated in terms of a
testable hypothesis. However, to the extent that they are,
the opinions of the officers are generally speculation which
is banned by Sargon, Daubert and Kumho Tire. Therefore,
police gang expert testimony as ordinarily proffered should
not be allowed. In addition to not meeting the standards
for scientific or expert testimony, there is a new serious
problem with confrontation.

Confrontation
The California Supreme Court in People v. Marco Sanchez,
__ Cal.4th __ (2016) held that the admission of large parts
of the gang “expert’s” testimony was testimonial hearsay
which violates the Sixth Amendment under Crawford v.
Washington, 541 U.S. 36 (2004). Because Crawford is based
on the Sixth Amendment right to confrontation, its rule has
not been extended to civil proceedings or circumstances
in which hearsay is offered by an accused in his own defense, although the Court reserved ruling on the question
of hearsay introduced by a defendant to the detriment of
a codefendant.23
The Court focused on the distinction between general
24

background information and case-specific information. In
Sanchez, the Court assumed the validity of the general background information and did not subject it to the analysis
above. The focus on the case was the case-specific hearsay
and confrontation. The Court held, “What an expert cannot
do is relate as true case-specific facts asserted in hearsay
statements, unless they are independently proven by competent evidence or are covered by a hearsay exception.”
Here the inadmissible hearsay, first, involved the “expert”
testifying to the facts of the defendant’s five prior police
contacts, three of which were based on police reports.
Second, the officer based his opinion on the statements
made in a STEP notice served on the defendant and which
contained a handwritten report of statements made by the
defendant when he was served with the Notice. Third, the
FI card collected when the defendant was allegedly in the
presence of a “known” gang member.
The fact that the officer said he was relying upon them
to form an “expert” opinion did not make them admissible. In fact, unless they could be established by otherwise
admissible evidence, they not only could not be testified
to but they could not be relied upon. These are back-door
allegations of fact about the defendant which the jury is
being asked to believe are true for the purpose of convicting
the defendant. As such, under Sanchez they are excluded,
along with the opinion offered to the jury that are based
on those allegations of fact. In light of the fact that the evidence offered to the jury violated the constitutional right
of confrontation, a federal constitutional principle, the error
was not found harmless beyond a reasonable doubt and the
gang enhancements were reversed.

Work Left to Do
The Sanchez case does not cite Daubert, Kumho Tire, Kelly,24
Frye25 or Sargon. The Court assumed, for the sake of this
case, that there was a proper foundation for the “expert” to
testify to gang matters in general. The Court refers to the
defendant’s lack of objection to other testimony:
“Defendant raises no confrontation claim against
Detective Stow’s background testimony about general
gang behavior or descriptions of the Delhi gang’s conduct
and its territory. This testimony was based on wellrecognized sources in Stow’s area of expertise. It was
relevant and admissible evidence as to the Delhi gang’s
history and general operations.” (Slip opinion 43)
One would have to question the basis for the testimony
by the proffered expert regarding general gang behavior in
Sanchez. He was not a sociologist, neither he nor his work
was peer reviewed, subject to testing or error rates and he
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identified with a party as a police officer. Therefore, it is
far from clear that he would qualify as an expert under real
forensic circumstances.
Also troubling in Sanchez are the “descriptions of the
Dehli gang’s conduct and its territory.” That does seem to
be calling for case-specific data and, again, would call in to
question the qualifications of the expert to draw conclusions from the data. Characterizing it as reliable hearsay
begs the question by saying, “It was relevant and admissible evidence as to the Delhi gang’s history and general
operations.” Rather, that sounds like case specific hearsay
testified to by a representative of a party.
Of course, there may be information that is either so
innocuous or so well known that it could be admissible.
Instead of giving the police representative “expert” status,
it might be more appropriate to designate the officer as a
lay witness offering a lay opinion. Lay opinion still has to
be based on reliable data. However, that limitation might
prevent advocacy by the gang officer about anything other
than what is proven and from the jury giving the officer’s
testimony more weight than to which it was entitled.
There is still work to be done to bring gang “expert” testimony into line, not only with the Confrontation Clause,
but with the letter and spirit of Daubert, Kumho Tire and
Sargon. Forensic experts at the highest levels have committed themselves to rise above junk science and partisan
conclusions. All expert opinion should meet the standards
of the relevant science or expertise. And it is also time for
us – the lawyers, judges and members of the larger community – to recognize the harm in expansively characterizing
people as “them.” Inclusion and healing are more likely to
solve the gang problem than over-criminalization and mass
incarceration.
Robert Sanger is a Certified Criminal Law Specialist and has
been practicing as a criminal defense lawyer in Santa Barbara
for over 40 years. He is a partner in the firm of Sanger Swysen &
Dunkle. Mr. Sanger is Past President of California Attorneys for
Criminal Justice (CACJ), the statewide criminal defense lawyers’
organization. He is a Director of Death Penalty Focus. Mr. Sanger
is a Member of the ABA Criminal Justice Sentencing Committee
and the NACDL Death Penalty Committee.
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People v. Kelly, 17 Cal. 3d 24 (1976). While Kelly may have been
partially superseded by Sargon, the second and third prongs of
Kelly may still have life and relate to the qualification of the expert
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Verdicts & Decisions

Ramirez v. MetLife, et al.
LOS ANGELES SUPERIOR COURT, COMPLEX LITIGATION DEPARTMENT
CASE NUMBER:
TYPE OF CASE:
TYPE OF PROCEEDING:
JUDGE:
LENGTH OF TRIAL:
LENGTH OF DELIBERATIONS:
DATE OF VERDICT OR DECISION:
PLAINTIFF:
PLAINTIFF’S COUNSEL:
DEFENDANTS:
DEFENDANTS’ COUNSEL:

BC576608
Securities Fraud, Deceit, Financial Elder Abuse, and Negligent Training and
Supervision
Jury Trial
Hon. Kenneth Freeman
7 Weeks.
14 hours
August 31, 2016
Christine Ramirez
Thomas G. Foley, Jr. and Kevin Gamarnik of Foley Bezek Behle & Curtis
LLP; Richard E. Donahoo of Donahoo & Associates.
MetLife, New England Securities, New England Life Insurance Company,
Tony Russon and Russon Financial Services, Inc.
For MetLife, New England Securities, and New England Life Insurance Company:
Cheryl Haas and Sid Kanazawa of McGuire Woods; For Tony Russon and Russon Financial Services: Theodore C. Peters and Elizabeth Lowery of Edgerton
& Weaver

FACTS AND CONTENTIONS: Plaintiffs alleged that Defendant Tony Russon, a Managing Partner of New England
Life Insurance Company (“NELICO”) and Registered Principal with New England Securities (“NES”), permitted NELICO
agents and NES registered representatives he trained and supervised to promote unregistered securities in the form of
promissory notes (“Notes”) issued by Diversified Lending Group (“DLG”) to prospects as a form of premium financing to
facilitate the purchase of MetLife insurance products. NELICO and NES were subsidiaries of MetLife at the time. DLG
was sued by the SEC in 2009 for selling unregistered securities, resulting in losses in excess of $200 million to investors.
A Receiver was appointed to liquidate DLG’s assets.
The Court declined to certify a case filed as a putative class action against all Defendants brought on behalf of individuals
who invested in DLG Notes after allegedly being solicited to do so by a MetLife affiliated agent or registered representative.
Thereafter, seven complaints were filed against Defendants on behalf of 99 individuals who alleged they were solicited
to invest in DLG Notes by insurance agents affiliated with MetLife. Ms. Ramirez was granted a CCP §36 preference
and her individual case was the first of 99 plaintiffs’ cases to be tried. Ms. Ramirez brought causes of action against all
Defendants for aiding and abetting violations of the California Corporations Code, deceit, and financial elder abuse, and
against MetLife, NELICO and NES for negligent training and supervision.
Ms. Ramirez, who was over the age of 65 at the time, invested $280,000.00 in two DLG Notes after being solicited to
do so by Scott Brandt, a DLG agent, who was also a NELICO insurance agent trained and supervised by Defendant Rus26
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son. Ms. Ramirez invested her IRA
account in a DLG Note and borrowed
$100,000.00 against her house to invest in a second DLG Note.
MetLife, NELICO and NES contended
(1) there was no duty owed to Plaintiff
because Plaintiff did not purchase a
MetLife or New England insurance
product, (2) they had not approved
the use of DLG Notes as a form of
premium financing, and (3) Brandt
and Russon were acting outside the
course and scope of their respective
agency relationships with MetLife,
NELICO and NES.
The Russon Defendants contended
they had a good faith belief that the
MetLife Defendants had approved
the use of DLG Notes as a form of
premium financing.
SUMMARY OF CLAIMED DAMAGES: Ms. Ramirez’ net out of pocket
loss after deducting interest payments
from DLG and payments from the
Receiver was $238,000.00.
RESULT: The jury returned unanimous verdicts against Defendants
on all causes of action awarding Ms.
Ramirez $238,000.00 for net out of
pocket compensatory damages, as
well as prejudgment interest and attorneys’ fees based on violation of the
financial elder abuse statute to be set
by the Court on post-trial motions.
The jury also assessed $10,000,000
in punitive damages against MetLife,
$2,500,000 in punitive damages
against NELICO, $2,500,000 in punitive damages against NES, and
$360,000 in punitive damages against
Tony Russon. The total damages were
$15,598,000.00, plus prejudgment
interest and attorneys’ fees. MetLife
has filed a motion for new trial and
for judgment notwithstanding the
verdict.
December 2016
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Bench & Bar Conference
Saturday, January 21, 2017
at the Historic Courthouse
Featuring


Keynote Presentation and Panel
Discussion featuring the Chief Legal
Officer and General Counsel of BlackBerry
Ltd. on Individual Privacy vs. Collective
Security: The Encryption Wars and
Corporate America.



Judges’ Panel led by Presiding Judge
James Herman addressing bias in the
legal profession from the Judicial
perspective.



Courses include Ethics, Elimination of
Bias, Substance Abuse, Developments in
Family Law, Land Use Law, Corporate Law
and Trusts and Estates Law.

6.5 Hours of MCLE Credit

Registration Form

Registration
Payments received 
SBCBA Members
Non-SBCBA Members
New Admittee/Public Interest
Attorneys
Three or More Attendees from Same
Firm or Organization

Name

On or before 1-6-2017
$110.00
$130.00
$90.00

After 1-6-2017
$130.00
$150.00
$90.00

$90.00

$90.00

Firm

Membership status
Mbr Non-mbr
Mbr Non-mbr
Mbr Non-mbr
Mbr Non-mbr

Email

Payment: ___ SBCBA members at

 $110
___ non-SBCBA members at
 $130
___ new admittee/public interest at  $90
___ 3+ from same firm/org. at
 $90

 $130
 $150

_______.00
_______.00
_______.00
_______.00



Total: $_________

To register and pay by credit card, call SBCBA at 569-5511. Otherwise, mail completed registration form with payment to SBCBA, 15
West Carrillo, Ste. 106, Santa Barbara, CA 93101. Attach additional sheets for additional registrants.
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3:10 PM to 4:00 PM
1 hour MCLE
Elimination of Bias

1 hour MCLE

Breakout Session B
2:10 PM to 3:00 PM

12:30 PM to 2:00 PM
1.5 hours MCLE
Ethics

11:50 AM to 12:20 PM

Mural Room

Department 2

Allen & Kimbell, LLP

Brad Lundgren

Related Tax Implications

Ownership of Real Property in Business Entities and

Judicial Panel: Bias in the Legal Profession: A View from the Bench
Judges of the Santa Barbara County Superior Court
Mural Room

Department 1

Ambrecht & Associates

Brooke C. McDermott

Recent Changes to Internal Revenue Code Regulations and their
Impact on Estate Planning

Moderator: Lauren Wideman, Attorney, Reicker, Pfau, Pyle & McRoy LLP

Melissa A. Meister, Esq, Larson O’Brien LLP, Former Assistant United States Attorney

Nate Cordozo, Senior Staff Attorney, Electronic Frontier Foundation

Steve Zipperstein, Chief Legal Officer and General Counsel, Blackberry Ltd.

Luncheon Debate: The Tension between Individual Privacy and Collective Security: Three Perspectives

Pre-Debate Luncheon Buffet

Mural Room

Blackberry Ltd.

Chief Legal Officer and General Counsel

Steve Zipperstein

Keynote Presentation: Individual Privacy vs. Collective Security: The Encryption Wars and Corporate America

11:00 AM to 11:50 AM
1 hour MCLE

Department 2

Brownstein Hyatt Farber Schreck

Beth Collins-Burgard

Ten Things Anyone Representing Clients Buying or Developing Real Estate
in Santa Barbara Should Know About Land Use

Legal Services & Technology Exhibits

Department 1

Herring Law Group

Gregory W. Herring

Discovery Including ESI/E-Discovery Strategy in Family Law

Mural Room

Substance Abuse
Dr. Leslie Lundt, Santa Barbara County Department of Behavioral Wellness

Registration and Breakfast.
Mural Room, Second Floor

8:30 AM to 2:00 PM

1 hour MCLE

Breakout Session A
10:00 AM to 10:50 AM

9:00 AM to 9:50 AM
1 hour MCLE
Competence Issues

8:15 AM – 9:00 AM

Schedule

2017 Bench and Bar Conference January 21, 2017 at the Historic C ourthouse

30

Santa Barbara Lawyer

December 2016

31

SBCBA

Anne E. Hayes has joined her dad at the Law Office
of Douglas R. Hayes! The firm will now be called Hayes
and Hayes. Not much has changed since this picture was
taken thirty years ago except that Ms. Hayes now carries
her own briefcase.

Price, Postel & Parma LLP is pleased to announce Cameron Goodman has joined the firm as an associate attorney. Goodman’s practice involves both litigation and
transactional law, including all aspects of environmental
and land use law, business and real estate law, public
agency representation, and estate planning. Prior to joining
PP&P, Goodman was a legal fellow at the Environmental
Defense Center in Santa Barbara. His practice focused on
litigation under federal and state environmental and land
32

use laws, such as the Clean
Water Act, Endangered Species Act, CEQA and NEPA,
as well as advocacy before
public agencies. Mr. Goodman received his J.D. in
2015 from UCLA School of
Law. Goodman received his
B.A., cum laude, in Critical
Theory & Social Justice
and Spanish Literary &
Cultural Studies from Occidental College, where
he was contributing editor
of the Occidental Weekly. Before becoming an attorney,
Goodman taught middle school History and Spanish in
the Los Angeles area. He moved to Santa Barbara with his
wife in 2014.

The Environmental Defense Center is pleased to
announce the addition of
Alicia Roessler as a Staff
Attorney. Having been with
the organization for just four
months, Alicia has already
helped EDC with some hardearned protections for our
local environment. Alicia was
EDC’s lead attorney representing the Sierra Club and
SBCAN to obtain a favorable
decision by the Santa Barbara County Board of Supervisors
denying Pacific Coast Energy Company’s dangerous proposal
for 144 new cyclic steam injection oil wells in Orcutt. Moving
forward, Alicia will also focus on land use issues including the
Gaviota Coast Plan, and California Environmental Quality Act
(CEQA) cases.
Alicia is a familiar face at EDC, having first joined the organization as a law clerk in 2000 while she was completing her
J.D. at Northwestern School of Law of Lewis & Clark College.
Upon graduating, Alicia worked as an Associate Attorney at
Cappello & Noel, LLP for three years before joining EDC as
a Staff Attorney in 2004. During her early years as a Staff Attorney at EDC she played a critical role helping the organization defeat BHP Billiton’s proposal to build a massive floating
Liquefied Natural Gas storage and regasification terminal
off the Oxnard-Malibu coast. After taking time off to raise a
family, EDC was delighted to have Alicia return and serve on
Santa Barbara Lawyer
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its Board of Directors for a number of years, most recently as
its Board President and Co-Chair of the Program Committee.
“Alicia brings substantial legal expertise as well as a strong
familiarity with local environmental issues,” said Linda Krop,
Chief Counsel of EDC. “Our clients and community will
benefit from Alicia’s experience in environmental litigation
and advocacy.”

Santa Barbara attorney Renee M. Fairbanks, a principal
of the firm Ehlers & Fairbanks, PC, has been assigned
to work on Education, including Self-Study programs, for
the State Bar of California’s
Family Law Executive Committee. A member of the committee since October 2015, Ms.
Fairbanks is a Certified Family
Law Specialist (CFLS).
With the purpose of increasing knowledge for its members, the State Bar’s Family Law Section, produces continuing legal education programs, authors the Family Law News
and an electronic newsletter, reviews proposed family law
legislation, and works with the state legislature in developing new family law legislation.
Ms. Fairbanks represents clients in divorce, custody, support, and domestic partnerships proceedings on the Central
Coast. She served as President of the Board of Directors
of the Santa Barbara County Bar Foundation from 2014
through 2015 and is a past Board Member of Santa Barbara
Women Lawyers. In addition to her being a Director for
the Board of Old Spanish Days, Inc., she supports various
local charities, including The Legal Aid Foundation of Santa
Barbara, Animal Shelter Assistance Program, The Fund for
Santa Barbara, and Environmental Defense Center.

2017 Memberships
with the William L.
Gordon Inn of Court
The William L. Gordon Inns of Court is accepting applications for 2017. Our new year starts November 3, 2016.
Since 1995, The William L. Gordon Inn of Court has been
a Santa Barbara Chapter of the American Inns of Court
Foundation. Its mission is to foster civility, professionalism
and excellence in the legal profession.
The monthly meetings are generally entertaining, educational and a great way for the more experienced professionals to mentor the less experienced attorneys and students.
Benefits of membership in the Inn include all of the following:
1. Ten excellent dinners at the University Club (one each
month November through October - excepting December
and January);
2. At least nine hours of participatory MCLE credit (based
on attendance - plus credit for being a presenter);
3. The opportunity to work as a team with local attorneys,
judges, and other judicial officers at all levels of experience
to give one MCLE presentation during the year; and,
4. Social hour prior to dinner meetings to meet and become acquainted with the other members of the Inn and
their guests.
If you are interested in becoming a member of our Inn
of Court, please contact Cheryl Johnson at 963-6711 or at
cjohnson@hbsb.com .

Lawyer Referral
Service
805.569.9400

If you have news to report - e.g. a new practice, a new hire or
promotion, an appointment, upcoming projects/initiatives by local
associations, an upcoming event, engagement, marriage, a birth
in the family, etc… - The Santa Barbara Lawyer editorial board
invites you to “Make a Motion!”. Send one to two paragraphs
for consideration by the editorial deadline to our Motions editor,
Mike Pasternak at pasterna@gmail.com. If you submit an accompanying photograph, please ensure that the JPEG or TIFF file
has a minimum resolution of 300 dpi. Please note that the Santa
Barbara Lawyer editorial board retains discretion to publish or not
publish any submission as well as to edit submissions for content,
length, and/or clarity.
December 2016

Santa Barbara County’s ONLY
State Bar Certified Lawyer Referral
Service
A Public Service of the Santa
Barbara County Bar Association
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2016 SBCBA SECTION HEADS
Alternative Dispute Resolution

Employment Law

Mandatory Fee Arbitration

David C. Peterson
772-2198
davidcpeterson@starband.net

Alex Craigie
alex@craigielawfirm.com

Bench & Bar Relations:

Estate Planning/Probate

Maureen Grattan
963-9721
mgrattan@rogerssheffield.com

Tom Hinshaw
882-4558
thinsb@gmail.com
Eric Berg
708-0748
eric@berglawgroup.com
Scott Campbell
963-9721
scampbell@rogerssheffield.com
Naomi Dewey
966-7422
ndewey@BFASlaw.com
Michael Brelje
965-7746
gmb@grokenberger.com

Criminal

In House Counsel/Corporate Law

Real Property/Land Use

Catherine Swysen
962-4887
cswysen@sangerswysen.com

Betty L. Jeppesen
jeppesenlaw@gmail.com

Debtor/Creditor

Intellectual Property

Stephen Dunkle
sdunkle@sangerswysen.com

962-4887

Carissa Horowitz
cnhorowitz@yahoo.com

963-8611

Family Law

Civil Litigation
Mark Coffin
mtc@markcoffinlaw.com

Tim Deakyne
tdeakyne@aklaw.net

845-1752

248-7118

708-6653

Christine Kopitzke
ckopitzke@socalip.com

963-9958

845-3434

For information on upcoming MCLE events,
visit SBCBA at http://www.sblaw.org//

BONGIOVI MEDIATION
Mediating Solutions since 1998
Mediator • Arbitrator • Discovery Referee

“There is no better
ambassador for the
value of mediation than
Henry Bongiovi.”

HENRY J. BONGIOVI

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)

Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com
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Josh Rabinowitz
jrabinowitz@fmam.com
Bret Stone
bstone@paladinlaw.com

963-0755
898-9700

Taxation
Peter Muzinich
pmuzinich@rppmh.com
Cindy Brittain
Cdb11@ntrs.com

966-2440
695-7315

Congratulations
TO THE WINNERS!

Presented by:

MAGAZINE

FIRST PLACE: The Nugget
SECOND PLACE:
La Cumbre Country Club
THIRD PLACE:
The Outpost
PEOPLE’S CHOICE AWARD:
Crocodile Restaurant and Bar

Thanks to our generous sponsors:
Title Sponsors
Cappello & Noël LLP
The Santa Barbara County
Bar Association

Fish Chowder Sponsors
Deckers Brands
Ghitterman, Ghitterman & Feld
Bill & Susan Wagner

Lobster Chowder Sponsors
Donation in Memory
of Michael McGrath

Vegetable Chowder
American Riviera Bank
The Egenolf Group, LLP
First Bank
Griffith & Thornburgh, LLP
Santa Barbara Community
Phone Book
Village Properties
Wendy Foster & Pierre LaFond

Clam Chowder Sponsors
Bartlett, Pringle & Wolf, LLP
Community West Bank
Foley Bezek Behle & Curtis, LLP
Reicker, Pfau, Pyle & McRoy LLP
Wells Fargo Bank
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Corn Chowder
Anticouni & Associates
Alan & Carol Blakeboro
Brylen Technologies Inc.
Chicago Title
Law Office of Marc Chytilo
Home Instead Senior Care
Montecito Bank and Trust
Pacific West Bank
Law Offices of Woosley & Porter
A Benefit for
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Change Service Requested

For your Real Estate needs, choose
carefully and choose experience!

“I’ve been a Lawyer for 24 years and a Real Estate Broker with
my own company for over 20 years.”
“As a real estate company owner beginning my 20th year of serving Santa Barbara, I look
forward to helping you buy or sell real estate property, and as always, personally dedicating
myself to striving for excellence in every transaction.”

Over $600,000,000 Sold Since 2000
Among the top 10 agents in Santa Barbara
(per MLS Statistics in Gross Sales Volume)

Gary Goldberg

Real Estate Broker • Licensed Attorney
UC Hastings College of Law • Order of the Coif
CalBRE License # 01172139

• Intensive Marketing Plan for
each listing
• Member, Santa Barbara, Ventura,
and Santa Ynez Real Estate
Boards
• Expert witness in Real Estate
and Divorce Matters, and Estate
Planning
• Licensed Attorney, Instructor
Real Estate Law and Practice
Courses at SBCC

1086 Coast Village Road, Santa Barbara, California 93108 • Office 805 969-1258 • Cell 805 455-8910
To view my listings visit www.garygoldberg.net • Email gary@coastalrealty.com
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