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Cuban Justice

Cuban Justice–Part I
By Devonnie Mann, Tyler Potter, Viktoria
Morgan, Joan Vignocchi, Ambrosio Bigornia,
Jr., Reanna Carrillo, and Rogelio Tuazon1

T

his space is reserved for the Criminal Justice column
but, over the next two issues, it will be renamed
the “Cuban Justice” column. This summer at the
Santa Barbara and Ventura Colleges of Law (Colleges of
Law or COL), we had the opportunity to explore the Cuban Legal System in an intensive eight-week course taught
by Visiting Vermont Law School Professor Jared Carter.
We then traveled to Habana, Cuba2 on a remarkable one
week course of study at the José Martí Studies Center (El
Centro De Estudios Martianos).3 We were joined by COL
Dean Jackie Gardina, COL CEO Dr. Matt Nehmer, TCSES
President Dr. Michael Horowitz, COL Trustees Mary Jane
Miller and Jana Sue Johnston, COL faculty members Will
Tomlinson and Robert Sanger and others.4 Cuban American
Friendship Society, a not-for-profit dedicated to fostering
relationships between the people of Cuba and the U.S.,
organized the trip.5
Cuban law is dynamic. There may be an impression in the
United States that Cuban law is the will of Raúl Castro or
a vestige of the now defunct Communist Bloc. But the law
in Cuba, much like the law in the United States, continues
to evolve. Cuban law emerged after the 1959 revolution
and has gone through significant transformations since
then. While it still contains the remnants of the Spanish
codes, it is focused on social and economic equality. The
Cuban constitution guarantees, as a basic human right, free
health care, education, and housing to all Cuban citizens. To
achieve this equality, post-revolutionary Cuba had rejected
free market ideas. In the last decade, however, Cuba has
started to allow private enterprises, and entrepreneurs are
starting to make their mark. Cuba is struggling to find the
balance between the constitutional guarantees of social and
economic equality with the inherent inequality built into
a free market system.
We heard about how the Cuban legal system is slowly
adjusting to accommodate this experiment with free market ideas. We met with judges, University of Habana law
professors of criminal, civil, real property, and legal philosophy, the Director of La Organización Nacional de Bufetes
6

Colectivos (the law organization providing individual
legal representation), one of the “Cuban Five,” the Director of the Ernesto “Che” Guevara Institute, and economics
and international relations professors at the University of
Habana. We also had a remarkable opportunity to spend
valuable informal time with our counterparts, law students
and professors at the University of Habana. And, of course,
we spent time in the streets of Habana and surrounding
countryside, enjoying the culture, food, music, and vintage
American cars. We want to share with members of the Bar
some of what we learned from our studies at the COL and
from the classes in Habana about the law as it is and as it
is becoming in Cuba.

The Law of Cuba in Transition
Few people understand the law as it has evolved in
Cuba. This is in part a result of the blockade against Cuba
orchestrated by the United States. Americans refer to their
actions as an embargo, but professors and Cuban people
refer to it as a blockade. They point out that an embargo is
a bilateral action -- one country imposing trade sanctions
on another country. A blockade, however, is one country
blocking trade by many nations. The original blockade in
1962, after the Cuban missile crisis, was just that: American
ships physically blocked access to Cuba. The U.S. government’s actions after that, culminating in the Helms-Burton
Act,6 essentially created a de facto blockade, prohibiting
countries from doing business both with Cuba and the
United States.
Because of these strained international relationships, most
people are unaware of Cuban law or history. For the most
part, our knowledge is limited to the Cuban revolution,
when Fidel Castro assumed power, and to the Cuban missile crisis. We know that the philosophy of the revolution
was Marxist and that Cuba eventually associated itself with
the Communist bloc. One of the professors said at one point
they even thought of themselves as “Tropical Bulgaria.”
Few Americans realize that before, during and after the
demise of the Soviet Union, the Cuban government and
Fidel Castro himself recognized that “pure communism”
was an error.7 Instead of rigid dogma, there has been an
effective effort to make law conform and be subordinate to
the sense of society that allows people to coexist peacefully
where they are mutually assured health care, education,
shelter, and food.
One of the professors explained that Cuban law is influenced by Roman law and the philosophy of the stoic Cicero
as well as by the philosophy of Augustine, Thomas Aquinas, Machiavelli, José Martí, and Hans Kelsen. It seems that
the positivist concepts of law characterized by Machiavelli
Santa Barbara Lawyer
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and, in a different way, Hans Kelsen, are analytical tools
that are offset by the virtue, ethics and humanitarianism of
Cicero, Augustine, Aquinas, and Marti. This is compatible
with the idea that law is a guide to good conscience and to
being a good member of society. The streets are safe, crime
is low, and people seem not only content, but dedicated
to fulfill their roles in society to the benefit of their fellow
citizens. In this world, the judges ride the buses with the
families of people they have sentenced. Until recently, even
though there have been some differences in occupations
and wealth, there has not been that much difference in
social status.
Nevertheless, as in all societies at all times, things are
changing. It was a significant lesson in our studies, both
during the class at COL and during the intense week at the
José Martí Center, that Cuban law must and is responding
to the new challenges of increased interaction with the
rest of the world. As demonstrated in the essays below,
the responses are not perfect and there is much unknown
as to the effect these changes will have on Cuban society
and the “spirit of the revolution.”

Transgender Equality: An Example of Cuban
Constitutional Law (By Devonnie Mann)
The Cuban Constitution sets forth basic principles of
justice much like that of the United States. In fact, Cuba’s
Constitution goes further than the United States Bill of
Rights by not only setting limits on government, but by
guaranteeing certain human values, such as the right to
health care, education, food, and shelter.8 This is consistent
with the philosophy of José Martí, with the advocacy of
Eleanor Roosevelt, with post Second World War proclamations by the United Nations, and with the constitutions of
many emerging countries since then. What is different is
that there is no judicial review in Cuba9; that is, the Constitution is aspirational only and not legally binding on its
own terms.
Transgender equality is an issue that demonstrates how
law can be a slow process in keeping up with constant social changes within society. In Cuba, it also represents an
object lesson in how the Cuban Constitution is not a force
of its own in effecting change. Even though the Constitution is broad in proclaiming equality, the positive law, the
Civil Code (Código Civil), may not address all particular
circumstances. For instance, the Civil Code provides that
marriage must be between a man and a woman and the
right to marry has been denied same sex couples based on
that Code, even though the Constitution, if binding, might
be interpreted to require such marriages to be recognized.
Nevertheless, LGBT rights were vindicated, using a
September 2017

Constitutional provision, in the case of Roberto v. Roberta
which was the first “landmark case” that set the tone for
how sexual reassignment surgery and the ability to legally
change one’s identity from one gender to another would be
handled in Cuba.10 The case arose in the 1990’s and involved
a young Cuban man seeking to undergo sexual reassignment surgery. He ultimately had to travel to Germany to
undergo surgery because Cuba’s medical technology was
not yet prepared to perform the surgery and it was not
recognized as legal. Upon her return to Cuba, she was unable to re-enter Cuba because of the change in her gender
based on the discrepancy between her new gender and that
listed in her passport. The case went to the Supreme Court
of Cuba and Roberta prevailed.
The key, however, was that Article 38 of the Civil Code
incorporated the Constitution into the Article itself. That
gave the Court the power to use the broader Constitutional
provisions of equality. That is still not the case with the right
to marry. Cases after Roberto v. Roberta have refused to apply
the Constitution to establish equality in marriage. It is said
that as the people understand the wisdom of such a change,
the laws will be amended to reflect the will of the people.
Ultimately Roberto v. Roberta began the transition for
change in Cuban law and prompted the amendments to
several regulations in Cuba that in turn led to the creation
of the administrative process for how sexual reassignment
surgery and the legal change in a person’s identity are to be
handled in Cuba. Raúl Castro’s daughter, Mariela Castro
Espín, who is an advocate for the LGBT community in Cuba
and a member of the National Assembly of People’s Power,
authored legislation that was passed in 2008 to allow Cuban
citizens to undergo sexual reassignment surgery.11 Legislation has still not been passed to allow same sex marriages.
We are not as different as we may seem. The legal and
constitutional systems of Cuba and the United States
operate differently. Still both countries have faced and are
facing some of the same important legal issues surrounding
transgender and marriage equality. While the country and
culture of Cuba as a whole are making progress both legally
and with the acceptance of the LGBT community in society,
much like our own culture and society in the United States,
there is still more change and more acceptance of equality
needed in the laws and cultures of both countries to fulfill
their constitutional aspirations.

The Cuban Five: Rene Gonzalez’ Experience
and Perspective on the American Judicial
System (By Reanna Carrillo)
Continued on page 18
7

Feature

Medical Liens in
Personal Injury Cases:
CCTLA Presents “The
Lien Guy,” John Rice
By Ray Mattison

T

he Central Coast Trial Lawyers Association recently
hosted an MCLE program at their June meeting
featuring attorney John J. Rice, aka “The Lien Guy”.
There is a medical lien of some type in almost every personal injury case these days. Dealing with them is one of
the most vexing problems for both Plaintiff and Defense,
and no one knows more about liens than John.
In the last decade insurers and employers have become
more and more aggressive in asserting and collecting on
their liens while the law has taken a turn unfavorable to
the patient/plaintiff.
Out of this grew the “Lien Project” where two committed lawyers, John and Walnut Creek attorney Scott
Sumner, filed briefs, suits, and appeals to limit the overreach of insurers and insurance plans. They travelled all
over the state training tort lawyers, Plaintiff and Defense.
After all, you will never find an insured who knew that,
once he was injured, the insurance company would want
its money back. They have had great success and have
built up a “knowledge bank” of angles and arguments the
patient/plaintiff can employ to try to keep as much of her
settlement as possible.
Most folks obtain their health insurance from work,
as part of a so-called ERISA plan. 29 USC §§ 1001 et seq.
(ERISA does not apply to the employees of governmental

or religious organizations.)
Unlike most medical liens
the patient’s attorney can
be responsible for protecting the rights of the ERISA
plan. Recent Supreme
Court cases have used the
Supremacy Clause to limit
the use of state consumer
laws in suits against group
insurers. State and common law doctrines (like
equity, common fund,
etc.) may not provide deRay Mattison
fenses when contesting
or interpreting the Plan.
Sometimes the plans will demand all of the plaintiff’s
recovery, including the legal fees, despite the fact that
they did nothing to assist in winning the settlement or trial.
Thus, the art is to know the rules of the game before you
assert your client’s rights. For example, the booklet your
client gets, the various “Summary of Benefits” booklets
(aka Evidence of Coverage) do not control your rights: they
are not the contract. The “Master Plan Document” is the
contract that controls. Often the Master Plan is not updated, and has very different provisions than the Summary
of Benefits. Usually, the liens are collected by contracted
“recovery agents” like Rawlings & Associates, not the plan
Administrator. Much of the time the agent cannot find or
prove the provisions of the actual plan (the Master Plan
Document).
Once you open the file you must demand this document
from the plan Administrator (not the recovery agent). There
is a $115 per day penalty for failure to produce – that’s
$41,975 per year. Administrators rarely comply. When it

THE OTHER BAR NOTICE
Meets at noon on the first and third Tuesdays of the month at 330 E. Carrillo
St. We are a state-wide network of recovering lawyers and judges dedicated to
assisting others within the profession who have problems with alcohol or substance abuse. We protect anonymity. To contact a local member go to http://
www.otherbar.org and choose Santa Barbara in “Meetings” menu.
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comes time to negotiate, Rice demands an “offset” from
any lien claim in the amount of the penalty.
As aggressive lien recovery has become a hot item in the
last decade; there have been many amendments of plan
documents seeking to increase their rights. Many administrators only amend the Summary of Benefits to increase
their lien rights, but fail to amend the Master Plan. The Master Plan controls, and that can be a complete defense. Cigna
v Amara (2011) 131 S.Ct. 1866. Unfortunately in a decision
handed down August 1, 2017, the 9th Circuit limited this to
some extent. [Mull v Motion Picture Industry Health Plan (9th
Cir. 8/1/17) Daily Journal Appellate Report at page 7435.]
In that case, the “Erisa Plan” (here a “trust agreement)
empowered the Board of Directors to determine the “basis
of payments”. The Plan itself said nothing about liens or
subrogation. The Court found that, when coupled with the
formal adoption of the Statement of Benefits by the Board
of Directors of the Plan (not the insurance company), this
constituted the terms of the Master Plan.
Conversely, if the Master Plan contains a right to a lien
or reimbursement and the Summary of Benefits fails to
adequately describe it in a clear and noticeable fashion, it is
not enforceable. The Summary of Benefits must be written
for the “average” Plan member to understand.
29 USC 1022. It may not mislead and must be listed in
the index or whenever a related subject is discussed. 29
CFR 2520.102-2. The Affordable Care Act reinforces these
requirements by requiring a specific format and uniform
glossary of terms. If raising all of these arguments doesn’t
work, add the health insurance plan as a Defendant in
your personal injury case! You plead a cause of action
for “Tort of Another” and name the Plan or insurer as a
Defendant – the Plaintiff has to continue to litigate a case
against a Defendant because the Plan/insurer is wrongfully
asserting a lien.

Another tip: Request the production of any correspondence between the Defendant’s attorney and the recovery
agent. This will alert you to any lien claims you have
missed, and you will have some warning if a deal is afoot
between the Defense and the carrier.
The presentation also covered MediCare and MediCal
liens. In a Medicare case, after the deduction of attorney’s
fees and costs, its payments are fully reimbursable without
limit, even if it is 100% of the Plaintiff’s recovery. You must
evaluate this factor at the onset of the case – many times
there is nothing in it for the client; and, you cannot make a
sharing deal with CMS before you proceed with the case.
In the case of ERISA liens, where there is a huge amount
of medical expenses, a figure that will consume the client’s
recovery, you can often make a deal with the Plan, as they
rarely pursue these claims on their own. A common one is
1/3 for the client, 1/3 for the attorney, and 1/3 for the plan.
In the case of MediCal liens, there is a “floor” where the
maximum reimbursement is 50%. A key Supreme Court
case and the Congressional action which followed raises the
question: is it only against the amount of medical expenses
and not those damages apportioned to loss of earnings and
general damages? There is a move afoot to try and increase
MediCal liens by changing the 50% limit. In 2017, CAOC
was able to block a legislative attempt to adopt a bill that
would have allowed the agency to recoup more than 50%.
If you are still with me, you see how much promise and
complication flows from recent developments in the art of
lien recovery. It is like the old saying: insurance companies
lend you an umbrella, but they want it back the minute it
starts raining.
Ray Mattison is a Professional Mediator who can be reached at
ccpromediation.com. John Rice can be reached at John@thelienproject.com.
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Built-in Gain Tax
Liability: Defend
Yourselves!
Estate of Richmond v.
Commissioner Rebutted
By James Lisi, CVA MBA

S

ince 1998, appellate decisions in Estate of Eisenberg
and Estate of Davis cases allowed 100% of Built-In
Gain Tax Liability (BIGL) to reduce company value
in estate tax matters. Just as case law seemed to settle the
side issues regarding Built-In Gain Tax Liability (BIGL), the
IRS introduced a new methodology to quantify the BIGL;
one based on future events. After three recent Tax Court
cases, the Estates of Litchfield, Jensen and Richmond, this thinking has evolved and, in Richmond, resulted in a misguided,
severe reduction in BIGL value, based upon faulty application of theoretical formula. If the IRS continues litigating,
this issue will end up before the Supreme Court, so it is
critical that sound economic and accounting principles be
presented in comparison to the fallacy of Richmond Tax
Court’s analysis.

Accrual Accounting Approach
The 1998 cases align with accrual accounting practice. In
accrual systems, revenue is recognized when it is earned.
This practice is used to avoid misrepresentation to investors and taxing authorities. Under accrual framework, the
liquidation date for the BIGL asset is not material because
recognition is based on the date earned. When the valuation date is selected, the asset value and its tax obligation to
government are earned together. Said another way, fixing
the appreciated market value at a specific date, fixes the tax
on the same date. Compliance with accrual principles results in 100% BIGL and remains the most defensible value.

Where Things Went Wrong
Estate of Borgatello v. Commissioner T.C. Memo 2000-264
was the first to speculate on BIGL with Time Value of
Money (TVM) modeling based on exit value. The estate
brought the argument, not the IRS. The estate used a tenyear time horizon, with a 2% asset appreciation rate and an
8.3% investor rate of return. These assumptions resulted in
a $3.3 million BIGL versus the accrual value of $5.1 million.
The difference of $1.8 million was then subject to tax. It
was a deliberate increase of estate value.
10

In all of the post-1998
cases, an estate’s argument for 100% BIGL held,
until Estate of Litchfield v.
Commissioner, T.C. Memo.
2009-21, when the IRS
emulated Borgatello and
introduced TVM to discount BIGL. Although the
IRS’ TVM argument was
disregarded, Litchfield resulted in a decision for use
of 90.5% of BIGL based
on the subjective opinion
James A. Lisi
that the future nature of
the tax payment would
compel the FMV buyer and seller to negotiate a reduction.
In addition to the rejection of Litchfield TVM analysis,
Borgatello’s TVM eventually discredited itself over time.
Based on actual appreciation of the estate’s assets, which
we can now observe retrospectively, the estate should have
been taxed on a reduced value, not an increased value. The
appreciation forecast was very wrong. Any TVM analysis
where the appreciation grows faster than the investor’s
required rate of return will decrease estate value, growing
the future tax liability. In this regard, TVM is an unbounded
projection that can be used to justify any opinion. So now,
TVM analysis had been argued in Tax Court several times,
and was conceptually defeated – until its resurrection in
Estate of Richmond v. Commissioner, T.C. Memo 2014-26.
Avoiding TVM, the IRS argued to reduce BIGL value in
Richmond with transaction data, but the evidence failed to
prove their case. Then, surprisingly, the Tax Court imposed
the defeated IRS TVM of Litchfield in their decision and there
was no opportunity to rebut their analysis. The Tax Court
asserted that the BIGL does not have the same character
as debt, because payment can be indefinitely postponed,
and imposed a discount on the accrual value of BIGL. The
facts of the case applied through their TVM would have
resulted in a 97% discount, so instead they truncated the
reduction to 57%. How nice of them.
The tax court did not look at the investment case. It took
present value of BIGL as its future value for TVM (essentially sending it from the present backward in time), which
fails to meet economic standards. Not only is the conclusion
infeasible, it amounts to the hypothetical buyer accepting
a large double tax on the asset purchase - a discount to the
seller now and payment of the full tax at liquidation. This
Continued on page 12
Santa Barbara Lawyer
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is what happens when the untrained dabble in economics.

Economic Justification – Modeling Cash Flows
Now it is possible to model the value of the BIGL based
on a distant future exit event, but this requires the use of
Net Present Value (NPV) analysis, not TVM. Even though
we can perform NPV analysis and rebut the one-way discount bias, it brings two questions to bear: 1) should we
be valuing based on future speculations, and 2) how likely
is it that we find a fair answer?

Use of NPV
NPV is best used to compare alternatives, which is the
exact situation we have with BIGL. The question: Is a
buyer willing to pay a premium to buy a stock having a
lower value than the same asset without liability found on
the open market? If the buyer benefits by buying the stock
of the corporation over the alternatives, yes, they may be
willing to pay more.
In our case, the competing projects are 1) value based on
buying the asset outside the company and 2) value based on
buying company stock (the asset inside the company) and
3) not investing at all. The options must be modeled from
beginning to end, not only just the tax liability isolated from
other investment factors. Here is the investment scenario
for buying the asset outside the company, see Figure 1.
Here is the investment scenario for buying the company

Figure 1
Outside Basis

$5,000

Pre-Tax Cash Flow

Entry
($5,000)

Tax
Cash Flow to
Investor

($5,000)

Figure 2
Inside Basis

$1,000

Pre-Tax Cash Flow

Entry
($3,600)

Tax
Cash Flow to
Investor

($3,600)

stock instead, see Figure 2.
What gives rise to the possibility to apply a discount is
the comparison of the alternatives at the investors required
rate of return. We lack space to develop this fully here, but
the full paper showing how these variables play out can be
found at sbvaluations.com/store.
Importantly, the result of comparative NPV analysis will
offer an economic settlement range that we can calculate,
and it will not be unbounded like TVM. It will provide
sensible positions for buyer and seller to take, because both
the accrual value and the investment analysis are valid negotiating positions. Here, the buyer argues for 100% BIGL,
while the seller asks for a 25% BIGL discount. Experience in
M&A indicates that the buyer gets most of the advantage
for taking on the investment risk, while the seller moves
to an off-risk position. So, the likely BIGL discount would
be under 10% – nothing like the 57% discount dictated in
Richmond.

Synopsis

As displayed by the true outcomes of Borgatello, the potential for both discounts and premiums exist with speculative
analysis. Time alone does make inside basis more valuable;
but it is one of several variables that need to be examined,
the others being the original basis, distributions, appreciation, and investor rate of return.
With NPV comparison, technical issues with amateurish
application of TVM are
eliminated. While the effect of time increases the
value of buying stock, discounts never exceed 100%
--------------Distributions---------------Exit
of BIGL, for example.
However, futuristic
$100
$100
$100
$100
$7,154
analyses have applicabil($35)
($35)
($35)
($35)
($754)
ity, error, judgment and
bias issues. Thoughtful
$65
$65
$65
$65
$6,400
consideration of cash
flows is required to simulate the buyer’s decision
to purchase. Simple linear projections at a fixed
appreciation rate are superficial examinations of
--------------Distributions---------------Exit
conditions unlikely to
$100
$100
$100
$100
$7,154
give a fair result. Within a
($35)
($35)
($35)
($35)
($2,154)
fifteen-year time horizon
we would expect reces$65
$65
$65
$65
$5,000
sions to occur, population
changes and technology
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effects that alter long term value. The
impact of predictable events needs to
be explicitly considered. However,
making predictions of these elements
over long time periods is troublesome,
as we know they will be wrong. The
only facts available in all of this analysis
is the current value and basis of the asset. The remainder is opinion disguised
in a mathematical formula.

Conclusions
The over-simplification and misapplication of economics in Richmond is
frightening - speculation masquerading
as scientific analysis. The mixing of
present and future values misrepresented the character of the investment,
and no transaction data is available to
show that BIGL discounting behavior
exists in markets.
Because it avoids multiple assumptions of opinion, the best valuation
approach is to use 100% of BIGL based
upon principles of accrual accounting
and the avoidance of double taxation. It provides a fair result without
speculating.
Unfortunately, both concepts - accrual value and investment analysis
- have validity. If speculation is lawfully acceptable, investment analysis
with NPV is the correct assessment of
the future exit question. NPV frames
a negotiation range between hypothetical buyer and seller. However, we
must accept that premiums are just as
suitable as discounts depending on
the investment case. Overperforming
assets will show a range within which
to negotiate a discount to BIGL, while
underperforming assets may demonstrate that a premium is necessary to
induce a buyer to accept the inside basis depending on time to exit. This fits
the common-sense rubric on both ends
of the question. Economics appear to
lead toward a central tendency of 25%
discount to 15% premium.
It is remarkable that Tax Court deci-

sions over the last fifteen years have
not analyzed this problem correctly. In
the end, using future exits is an extensive valuation project that incorporates
less fact than opinion. It frames debate,
but arguments will need to be had on
time horizon, projected returns and
appropriate discount rates. This kind
of conjecture appears to be contrary
to good policy, but now taxpayers
are placed in the position of defend-

ing against the Tax Court TVM. With
proper method, an IRS challenge can
be reliably tempered or completely
refuted. With Richmond established as
a challenge to accrual valuation, especially with its gross error, it is time that
proper analysis be brought to light.
For more information contact:
James Lisi, jim@sbvaluations.com
805.797.1710

   
REBECCA S. KOCH
   

Ms. Koch will practice in the areas
of Estate Planning, Probate and
Business Transactions
www.RogersSheffield.com/rebecca-s-koch

805-963-9721
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Legal News

Strategies to Deal
with Difficult People

Effecting Change in How We Handle
This Fact of Life
By David C. Peterson*

T

he American Bar Association this year included a
brief article in its October Journal under Law Office
Management highlighting a Stanford University
study and article (Professor Robert Sutton) concerning the
effect of “jerks” in the workplace. One of the conclusions
made from studies was that people identified as “pessimists
and angry or nasty people” will reduce overall productivity of the entire department by 30% to 40%. “Negative
workers” bring down enthusiasm and change the mood of
a group. This principle is applicable to innumerable settings
according to the article.
In her article “The High Art of Handling Problem People”
(Psychology Today, June, 2012) Hara Estroff Marano identifies who the troubled and troublemakers are and alerts us
that some types seem to be on the rise. They include “the
hostile, the neurotic … and those whose egos are too involved in everything.” Individuals with these characteristics
bring down those around them and create hostile situations
unnecessarily. Productivity and success are crippled when
these behaviors are in play.
The legal arena provides fertile ground for these negative traits. A recent ABA Journal article (November, 2012)
discussed a study revealing there are many psychopaths
attracted to the legal field. Few other forums produce as
many circumstances where the worst in people is exposed.
The Judicial System suffers as a result. Clients expecting to
be served in a system of justice find themselves in a system
fueling the fire of negative emotions and conduct. Whether
attorneys or parties being prone to negative traits are drawn
to the profession and combative system, or whether dormant negative traits are drawn out because of the setting,
there is certainly ample opportunity to learn how to deal
with these types of individuals.
The first thing not to do is react in kind. It is the single
worst mistake but is normally the first reaction coming to
mind. Author Hara Marano reminds us that, “It takes a great
deal of emotional maturity to interact with someone very
intense or angry.” The same is true with the other challenging traits as well. These difficult individuals have gotten
14

used to others reacting in
a certain way with them.
Often others either lack
emotional intelligence or
just don’t care to practice
it with a difficult person.
They too react in a negative fashion. Because of
this, the troublemaker
is usually stunned when
someone reacts differently
or does not seem to react
at all. They normally become disarmed as they atDavid C. Peterson
tempt to understand what
is happening. They are not
getting the response they expect. They may intensify their
rude behavior but eventually realize it will not have the
emotional effect they desired or are accustomed to. Either
way, they don’t get what they want from it.
The key appears to be doing that which is counter-intuitive. In this way, the process that is or would be impaired
by negative behavior is not. This, of course, is conditioned
upon the interaction continuing. Whether it continues is
usually left to the would-be troublemaker. Most often they
will go on even if their tactics or tantrums are failing them.
In a recent divorce mediation, the husband stood up and
over his wife, spewing his anger at her. She sat calmly and
said, “Stop it – please sit down and be civil.” She wasn’t
rattled. It was she who was in control rather than the one attempting intimidation. The husband’s tactics did not work.
The mediation went forward and a settlement was reached.
We also should not assume beforehand a person will be
difficult because of preconceptions. I found in mediating a
matter with a world champion Ultimate Fighter that he was
not at all as expected and the matter settled without hostility. We can cause negative behavior by treating someone as
if they are being difficult before they actually are.
In addition to not reacting in kind or exhibiting difficult
behavior ourselves in response to another’s rude behavior,
we can take another counter-intuitive approach which is
usually quite productive; that is to act positively toward the
person. You can actually mean it if you wish. It’s usually
better if you do. Realize that usually a person whose ego
is out-of-whack or who is excruciatingly negative or rude,
cannot be having a great life. I internally express thanks I’m
not living in their head; and I certainly don’t want them occupying space in mine. You won’t be exchanging birthday
Continued on page 17
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Mediation ServiceS
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R.A. Carrington, Esq. and Victoria Lindenauer, Esq.
Mr. Carrington and Ms. Lindenauer have conducted over 3,000 mediations,
300 arbitrations and have been discovery referees in multiple complex
matters. Mr. Carrington (ABOTA Member) has been a full-time mediator
since 1999 and Ms. Lindenauer has been mediating since 2011. Their
professional association as of 2017 reflects their jointly held commitment to
the values of tenacity, creativity, and the highest ethical standards applied to
the resolution of every dispute.

Serving Los Angeles, Orange, Ventura, Santa Barbara,
San Luis Obispo, and Kern Counties

Contact R.A.:
(805) 565-1487

Contact Victoria:
(805) 730-1959

ratc@cox.net

lindenauer_mediation@cox.net

www.californianeutrals.org/ra-carrington
www.lindenauermediation.com
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Managing your IT Security
Without an MSP or InHouse Support
By Michelle P. Baca, PhD, with David
Ashamalla

O

ne of the benefits of having a Managed Service
Provider (MSP) handle your IT is that you don’t
have to worry about your IT. An MSP handles
your tech issues, growth, and most importantly security.
An MSP organizes response teams into reactive and proactive issues, and consider security to be a constant proactive
concern. Not everyone needs an MSP though. In a recent
talk, CIO Solutions CTO David Ashamalla made the point
that an individual or business owner should never spend
more to keep their data safe than their data is worth. Basically, a small business without a lot of overhead shouldn’t
be investing heavily in an IT security solution that isn’t
necessary. But what should you be investing in to make
sure that your business tech is safe and secure?
Without an MSP watching your back, your biggest security investment will be in time, education, and process.
As a business owner you will need to spend time vetting
emails, attachments, and sources. You will need to educate
your staff about what to watch out for, and you will have to
develop clear processes for avoiding security breaches. At a
minimum, develop a company-wide standard for password
creation, and processes for email verification.
The places that you are most vulnerable include: email,
attachments, and passwords. Fake emails are getting more
sophisticated. Here are some things to check for:

Ask similar questions
of attachments
• Does it make sense to
receive this particular
attachment from this
particular coworker?
• Should the busy partner be sending you an
attachment of TPS reports?
• Take a second to email
the person who emailed
you and ask if they
meant to send you that
attachment.

Michelle P. Baca, PhD

Check the domain
• Sometimes a domain will look legitimate with just one
small thing about it that is not right.
• You might receive something that looks like “accounts@
firstdata.coma” First Data is a real company but note that
it says: .coma and not .com

Institute a company password policy
• Use longer passwords with actual words that are easier to
remember than passwords with a lot of special characters.
These random phrase passwords are very hard to guess,
and difficult to hack. Ex. Flying_squirrel_goggles
• Try replacing some letters in that phrase with their numeric equivalents or capital letters: Flying_Squ1rr3l_G0ggl3s
• Update company passwords on a regular basis.
• Use different passwords for different services. It can be
tempting to use the same password for every service, but
that can leave you vulnerable. If one service is compromised, then it’s very easy to hack into the rest of your
accounts.
• Try using a password service to manage passwords if you
have a lot to keep track of.

Have good backups

Who is sending you this email?
• Does it make sense for this person to be emailing you?

Does the From Name match the From Email
Address?
• Sometimes the from name will look familiar, but the from
address will be suspect.

Is the email coming from who it says it’s from?
• A popular spoof is a notification that says it’s from UPS
or FedEx that is not actually from UPS or FedEx.
• If an email asks you to login to an account, don’t log in
through the email, instead go directly to the website, and
do not click any links in the suspicious email.
16

• If your system is compromised you want to get back to
work as soon as possible, and you want to minimize your
losses. Don’t negotiate with hackers, and don’t pay the
ransom. This might result in some lost work, but these
losses do not have to be catastrophic.
• Carbonite software is a fantastic cloud-based back-up
software that works, and is very affordable.
• WD Passport and MyCloud Nas drives are good hardware
options for back ups.

Continued on page 35
Santa Barbara Lawyer

Feature
Peterson, continued from page 14
presents and they won’t become your BFF, but in that time
you work with each other, you will almost always find the
going is easier and the prospect of a positive result for your
client increasing exponentially. This is, after all, the goal.
There is hope and evidence of change in the legal profession. One is the advent of mediation. The other is the result
of ongoing efforts to dissuade and eventually eliminate
hostility and shameful behavior by lawyers and others in
the judicial system.
We are able to change how we do business in the legal
profession. Studies and proposals for change of the hostile
environment have been underway for some time. Civility
Rules adopted in California clearly recognize the pervasive
negative influence difficult people have on the courts and
profession. This has been one means to deter and eliminate
it.
Just as studies have shown that getting rid of one or a few
of the difficult individuals in an organization or business
dramatically increases overall productivity, so does changing the environment in our Judicial System. As attorneys
and others in the system have altered their approaches and
become more civil in their interactions it has become less
popular to be an outwardly hostile egomaniac. The most
formidable foe, it turns out, is the one with quiet confidence,
who demonstrates his or her abilities through their work.
Blowhards seem to be that way to compensate for their lack

of skill and abilities, or they’ve taken an untenable position.
Mediation has also been effective in changing the emotional environment. Success for a client is achieved far
more effectively by attorneys who demonstrate social and
emotional intelligence and the ability to be problem solvers. Surveys demonstrate that parties are overwhelmingly
more satisfied by the opportunity to negotiate in a positive
setting with lawyers who are civil. The rush of excitement
when their lawyer is rude and obnoxious fades into disappointment when nothing positive is achieved.
Rules of Civility and mediation, however, have not
erased the ubiquitous few difficult persons in the process,
whether it’s a lawyer or party. These individuals are either
incapable of recognizing their behavior and the negative
impact it has for themselves and their client or they know
and don’t care. Whether ignorance, a sociopathic tendency
or an intention to be difficult is the cause, we are left to
deal with the problem. Doing so intelligently is the key.
*David C. Peterson is a full-time mediator on the Central Coast
beginning in 1995 and mediating over 1,800 cases. After a 20+
year litigation career, he obtained an LLM degree in Mediation
from Pepperdine University School of Law, Straus Institute for
Dispute resolution (rated #1 by U.S. News & World Report) where
he has been adjunct professor of Mediation Theory and Practice
since 2009. He is head of the ADR Section in Santa Barbara.
For comments or information Mr. Peterson can be reached
at davidcpeterson@charter.net or (805) 441-5884.
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Cuban Justice
Cuba, continued from page 7
We had the opportunity to meet with Rene Gonzalez,
born in Chicago and raised in Cuba since the age of five,
who was one of the “Cuban Five.” The five men were Cuban intelligence officers who were arrested in September
1998 on charges of conspiracy to commit espionage, conspiracy to commit murder, and acting as agents of a foreign
government against the United States. After a series of terrorist bombings in Habana organized by anti-communist
terrorist and former CIA operative, Luis Posada Carriles,
“The Five” were sent to South Florida to observe and infiltrate Cuban-American terrorist groups that were part of
La Red Avispa (the Wasp Network).12 The “Cuban Five”
infiltrated the Miami based organization, Brothers to the
Rescue, which violated Cuban airspace attempting to rescue
rafters fleeing Cuba and to distribute prohibited leaflets over
Habana.13 In 1996, two Brothers to the Rescue aircraft were
shot down and five United States citizens were killed. The
Clinton administration investigated. The Cubans, believing
the FBI was interested in establishing Carriles’ role in these
terrorist efforts, were so naïve as to provide 175 pages of
material to the FBI. However, this evidence was never used
to follow up on Carriles, and instead, the “Cuban Five” were
arrested and became the scapegoats.14
Robert Pastor, President Jimmy Carter’s national security
adviser for Latin America, characterized the “Cuban Five”
trial by saying, “Holding a trial for five Cuban intelligence
agents in Miami is about as fair as a trial for an Israeli
intelligence agent in Tehran. You’d need a lot more than
a good lawyer to be taken seriously.”15 Consequently,
all five defendants were convicted and, among the other
sentences imposed, Rene Gonzalez received 13 years in
the U.S. Bureau of Prisons. Following the convictions, an
international campaign for the case to be reversed on appeal
arose. The National Committee to Free the Cuban Five was
represented in twenty U.S. cities and over thirty countries.16
In fact, the United Nations Commission on Human Rights
adopted its Working Group report on Arbitrary Detention,
calling upon the U.S. government to resolve the unfair
convictions.17 Section 29 of its report focused on the harsh
sentences and lack of impartiality of the trial in violation
of the standards defined in article 14 of the International
Covenant on Civil and Political Rights. Amnesty International criticized the U.S. for its treatment of the Cuban Five
when their wives’ visas for visitation purposes were denied.
Rene Gonzalez, with whom we met, is now the Director
of the José Martí Cultural Center. He finished his prison
time and was serving his supervised release when, finally,
Continued on page 21
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One of the many vintage cars driving the streets in Cuba

Santa Barbara College of Law students in front of their “casa” in Habana.
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BONGIOVI MEDIATION
Mediating Solutions since 1998
Mediator • Arbitrator • Discovery Referee

“There is no better
ambassador for the
value of mediation than
Henry Bongiovi.”

HENRY J. BONGIOVI

AV Preeminent Rating
(5 out of 5)
AVVO Rated ‘Superb’
(10 out of 10)

Conducting Mediations
throughout California
805.564.2115
www.henrybongiovi.com

KEMBLE WHITE, TAX ATTORNEY
F O R M E R IRS C H I E F C O U N S E L A T T O R N E Y
TAX CONTROVERSY MATTERS
M A R T I N D A L E & H U B B E L L AV R A T I N G

White, Zuckerman, Warsavsky,
Luna & Hunt, LLP offers much
more than accounting expertise. Our
creative ideas and new strategies
give our clients a competitive edge.
In family law, you need professionals
who can analyze financial situations
and provide unimpeachable analysis
and expert testimony. With decades
of experience, we are highly qualified
in all areas including:
Business & Professional Practice
Valuations

Certified Public
ACCOUNTANTS

Cash Flow Available for Support

Expert Witnesses

High Earner Child Support Situations

Forensic Accountants

Lifestyle Expense Analysis
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Balance Sheets

UNFILED TAX RETURNS
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AUDITS AND APPEALS
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OFFERS IN COMPROMISE
PENALTY ABATEMENT

Marital Dissolution

Tax Effects of Divorce & Tax Planning

Lost Earnings & Profits

Asset Tracing

Wrongful Termination
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Fraud Investigation

Call us today so you can focus on
what’s important – your clients.
To attend our Santa Barbara Family Law
Study Group, e-mail llasseube@wzwlw.com.
There is no charge for the dinner or program
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My career started as a trial lawyer for the IRS
Office of Chief Counsel and I have spent more
than 25 years in private practice resolving
problems with the IRS and state tax agencies.

Our two California locations include:
Los Angeles
818-981-4226

KEMBLEWHITE@COX.NET

(805) 682-6165

Orange County
949-219-9816
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2780-A STATE STREET, SANTA BARBARA, CA 93105
WWW.KEMBLEWHITE.COM
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Cuban Justice
Cuba, continued from page 19
he was allowed to renounce his U.S. citizenship in exchange
for being allowed to return to Cuba. One of the other Five
also completed his time, and the remaining three were
eventually the subject of a U.S./Cuban prisoner exchange.
Mr. Gonzalez is one of the most recognized people in Cuba,
even having his picture on a postage stamp. Nevertheless,
he was gracious, humble, and remarkably not bitter about
his treatment and imprisonment. His trial and his detention
and punishment in the federal Special Housing Unit of the
maximum security prisons was objectively brutal, yet, he
repeatedly said that he believed we were good people with
a good system and that his case was not typical.
This controversial case regarding the “Cuban Five” raises
doubts about the capacity for judicial integrity in controversial cases. Mr. Gonzalez said that justice fills the hearts
of both the U.S. and Cuban people – that is the source of
law. But, when asked directly, he talked about the flaws
he witnessed within his own trial and within parts of the
American legal system that he encountered. He recognized
that they are flaws that all people have to confront and that,
in general, they are issues American officials are attempting
to address and resolve today. For instance, Gonzalez first
touched on the presumption of innocence in criminal cases
and whether it can genuinely exist within humans. Not only
in the American legal system, but in any system where an
individual is charged with a crime, that person faces the
obstacle of being presumed guilty until proven innocent.
Prejudice against the defendant inadvertently operates within any trial. Secondly, Mr. Gonzalez stressed the disservice
plea bargaining does for criminal defendants and the judicial
system in its duty is to maintain its integrity. Defendants
who are faced with the choice between a shorter sentence
in exchange for a guilty plea or a potential life sentence if
they go to trial, are not in a position to exercise free will.
This, in Mr. Gonzalez’ view, is procedural injustice. Thirdly,
Mr. Gonzalez mentioned what he characterized as the
“blackmailing” of witnesses and threats of perjury charges
against witnesses by prosecutors in attempts to obtain and
manipulate testimony.
Nevertheless, despite the many flaws Mr. Gonzalez observed during his trial, what is most admirable is his undeniable positivity, refusal to hold any hate in his heart for being
imprisoned, and his resilience. Mr. Gonzalez highlighted
the fact that the U.S. and Cuba are neighbors with many
cultural ties and common interests such as controlling the
illegal drug trade and environmental issues. He believes
that, as soon as we can come together to have a dialogue,
the future will be brighter for both countries.
September 2017

Law students with Professor Carter (3rd from left), Gregory Ramirez (far
right, Ventura attorney), Dean Gardina and Bob Sanger (3rd and 4th from
the right) and Rene Gonzalez (6th from the right). Mr. Gonzalez is the
Director of the Jose Marti Cultural Center and was one of the “Cuban Five”.

Graduation ceremonies in the Jose Marti Center.
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Environmental Regulation in Cuba (By Tyler
Potter)

The Ministry of Science, Technology, and the Environment (“CITMA”) is the primary government entity responsible for the oversight and implementation of environmental
regulations in Cuba. The Cuban government founded
CITMA in 1994 to consolidate environmental oversight primarily under one ministry. Prior to the consolidation, more
than a dozen institutes and centers were responsible for addressing environmental issues.18 As a result, environmental
issues were addressed on an ad hoc basis with individual
ministries addressing environmental issues as they arose.
Although the Cuban government did not form CITMA
until 1994, the origins of Cuban environmental policy and
regulation are deeply rooted in Cuba. For instance, José
Martí, the inspiration for Cuban national identity, reflected
on the importance of protecting the environment during
the 19th century.19 Environmental concerns are also reflected
in the 1976 Cuban Constitution, which declared that “the
state and society will protect nature.”20 It wasn’t until the
1992 Rio World Summit, however, that environmental

The Seminar
This legal seminar will offer lawyers, legal workers,
students and all interested persons the chance to
participate with their Cuban colleagues in
discussions, debates and presentations about the
state of the legal, educational, economic and
financial structures of both nations and the changes
that are taking place to help the United States and
Cuba along the sometimes difficult path to peace.
Seminar Features
Talks and presentations by lawyers and law
professors from the University of Havana and
will include trips to Courts, the Law School at
the University of Havana, legal offices, and the
Bar Association. MCLE credits are available.
If you have any questions or want to book this trip,
contact us at Kurt.Mehta@customcubatravel.com
and Jared.Carter@customcubatravel.com.
Check us out at www.customcubatravel.com
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regulation was seriously embraced.21 More specifically, the
Cuban Government stated, consistent with the egalitarian
principles of the Cuban Revolution, that it was the responsibility of all to use “the science necessary for sustainable
development, without pollution.”22 Cuba has also signed or
ratified numerous international environmental agreements,
including the 1987 Montreal Protocol, 1997 Kyoto Protocol,
2015 Paris Accord, as well as participated in climate change
related conferences associated with the United Nations
Framework Convention on Climate Change.23
While the Cuban Government has developed regulations
to address issues related to the environment, it remains
unclear the extent to which these policies are being actively
implemented or the degree to which they are effectively
addressing the environmental considerations. Moreover,
the way the Cuban government implements environmental
regulation also differs substantially from the environmental
review process that we are accustomed to in the United
States. The environmental review process for new facilities, which undergo a “facility study”24 that can be likened
to a miniature environmental review process, is typically
completed within 60 days by CITMA and the extent of
public participation pales in comparison to the public
review process embodied in the California Environmental
Quality Act (“CEQA”) or National Environmental Policy Act
(“NEPA”). The public has the right to comment or express
their concern on the project, but public participation appears to be limited as compared to the American system.
In addition, public disclosure does not appear to be one of
the primary motivations of the environmental review process. It is also worth noting that while the decision-making
process does not appear to be as thorough as the American
model, legal professionals in Cuba were shocked to learn
that the development review process in the United States
could take years.
Cuban environmental law is entirely foreign to one accustomed to the environmental review process under CEQA
or NEPA. Nevertheless, Cuba has a regulatory framework
intended to address various environmental issues. As tourism and foreign investment continue to increase, it appears
that Cuba will continue to implement environmental
reform in a proactive manner before the environmental
effects of increased tourism and foreign investment have a
disproportionately adverse environmental effect on Cuba’s
natural resources, particularly marine resources25 and, as we
learned while in Cuba, fresh water reserves. While Cuban
environmental regulation is distinctly different than the
American model, environmental regulation and protection
of Cuba’s natural resources represents a unique area where
bilateral cooperation could serve as a foundation for future
Santa Barbara Lawyer
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cooperation on other issues.

Conclusion – Part 1
We will continue our discussion of Cuban law in the next
issue of the Santa Barbara Lawyer magazine with Part 2 of
this special Cuban Justice column.
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OPINION No. 19/2005, pp. 60-65. Archived September 26, 2007,
at the Wayback Machine.
18 Oliver A. Houck, Journal of Land Use & Environmental Law, Vol. 16, No.
1 (2000), pp. 19
19 Id. at pg. 13
20 Id. at pg. 14
21 Id. at pg. 17
22 Id. at pg. 16
23 Cuba ratifies the Paris Agreement on Climate Change, Granma (December
12, 2016), http://en.granma.cu/mundo/2016-12-12/cuba-ratifiesthe-paris-agreement-on-climate-change, https://www.informea.org/
en/montreal-protocol-cuba; Parrilla, Statement by Cuba at the high level
segment of COP16/CMP6, United Nations Framework Convention on
Climate Change (date unknown) https://unfccc.int/files/meetings/
cop_16/statements/application/pdf/101208_cop16_hls_cuba.pdf
24 The “facility study” evaluates the various physical, chemical, biological,
and other related effects associated with the facility.
25 https://www.nytimes.com/2015/07/02/science/earth/cubas-environmental-concerns-grow-with-prospect-of-us-presence.html

L to R: Gregory Ramirez (atty. Vta.), Robert Sanger (atty. SB and Prof.), Rogelio Tuzon (law student), Will Tomlinson (atty. SB and Prof.), Catherine
Swysen (atty. SB), Joan Vignocchi (law student), Ambrosio Bigornia, Jr. (law student), Jana Johnston (atty. SB and Bd. Mem.), Devonnie Mann (law
student), Viktoria Morgan (law student), Mary Jane Miller (atty. SB and Bd. Mem.), Reanna Carrillo (law student), Tyler Potter (law student), Jackie
Gardina (COL Dean), Matt Nehmer (COL CEO), Dr. Jeannie Gutierrez (Psychologist), Jennifer DeMay (TCSES Counsel), Dr. Michael Horowitz,
(TCSES Pres.), Emily Karem (TCSES V.P. Global Engagement)
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The Future Is Now – Artificial
Intelligence in Legal Practice
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o most lawyers, the concept of “artificial intelligence” or “AI” seems foreign – something constrained largely to the realm of science fiction,
and certainly not a component of the practice of law today. This perception no longer reflects reality. Artificial
intelligence technology is not just the province of future
generations; it has entered the realm of legal practice, and
is disregarded as futuristic fantasy at the practitioner’s peril.
The time has already come to begin giving attention to
new innovation in the field of artificial intelligence and to
consider how it may impact our respective practices and
professional lives.
AI is broadly defined as the science and engineering of
creating computer programs and machines capable of independently performing tasks normally requiring human
intelligence. The field emerged as an academic discipline
in the 1950’s. From its inception over 60 years ago, the
purpose and expectation of AI innovation has always been
to create machines that not only perform traditionally “human” tasks, but improve upon human performance with
instantaneous recall of massive amounts of data and superior precision well beyond the human brain’s capabilities.
With exponential advancement in computer technology
over the past two decades, theory and aspiration in AI has
given way to tangible modern reality.
High profile examples of AI technology familiar to many
include Deep Blue, the chess computer that defeated thenworld chess champion Garry Kasparov in 1997, and IBM’s
Watson, the AI “QA” (question answering) system that
defeated Jeopardy champions Ken Jennings and Brad Rutter
in 2011. In 2015, AlphaGo, an artificial intelligence system
powered by Google’s DeepMind technology, defeated legendary player Lee Se-dol at the abstract Chinese strategy
game Go – and, this year, AlphaGo defeated reigning Go
world champion Ke Jie. Tech-savvy companies have begun
integrating highly visible, user friendly AI systems, such
as Apple’s Siri and Amazon’s Alexa, into mainstream electronic products, enabling smart phones and other gadgets
to respond to certain natural language commands, answer
24

questions, and respond
to other verbal prompts.
These applications, while
impressive, only scratch
the surface of what artificial intelligence technology can do.
Given the increased
availability of products
integrating AI technologies in recent years, it
should be no surprise that
products marketed specifically to law firms and
Landon Bailey
legal professionals have
emerged. One such product is called ROSS, and is already in use at many prominent
law firms, in-house legal departments, and law schools. Like
the machine that beat Ken Jennings at Jeopardy, ROSS is
powered by IBM’s Watson technology. ROSS, marketed
as “the world’s first artificially intelligent attorney,” draws
upon a comprehensive and constantly updated database of
legal authorities, and responds to legal questions presented
in natural language. ROSS performs legal research tasks
with speed, efficiency, and comprehensiveness, eliminating many hours normally spent by lawyers on information
retrieval and analysis, and enabling those lawyers to focus
on tasks involving creativity and advocacy that ROSS is not
capable of performing – at least, not yet.
LexisNexis also seeks to be seen as a leader in early AI
technologies directed at legal professionals, and boasts one
of the most sophisticated legal predictive analytics tools
ever created in Lex Machina. Lex Machina employs natural
language processing and machine learning, automatically
mines a vast database of litigation data, provides relevant
data-driven reports, and predicts outcomes based on
demonstrated tendencies of particular judges and lawyers.
Through its legal analytics platform and related applications,
Lex Machina can assist corporate counsel in determining
how likely a judge is to grant or deny a particular motion,
estimate the approximate length of a particular litigation
matter, and determine how likely a particular judge is to
find in his client’s favor. Lex Machina even provides data
on opposing parties and attorneys, informing counsel in
key strategic decisions. Lex Machina initially focused on
intellectual property litigation, but is expanding to provide
similar sophisticated data collection and analytics for securities and antitrust litigation. Lex Machina is already in use at
law firms and companies across America, and is not alone
in the AI-powered legal analytics marketplace. Competing
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products exist, marketed by companies like Premonition,
which provides AI solutions for legal professionals, as
well as a diverse array of other fields, including insurance,
finance, and lobbying.
AI technologies are not just for large scale, high stakes,
multi-million dollar litigation matters. Another example of
AI’s impact on the legal world is COMPAS, a computerized
actuarial risk assessment system that uses both static and
dynamic data relating to criminal offenders to assess their
risk of recidivism, violent conduct, and other behaviors,
and to predict outcomes. This technology is already in
use by some state courts and departments of corrections
to aid in critical decisions like sentencing, bail, case plans,
and allocation of rehabilitation and supervision resources.

COMPAS applied (and challenged)
In Loomis v. Wisconsin, now before the US Supreme Court
on Loomis’ petition for writ of certiorari, a Wisconsin court
sentenced Loomis to six years in prison based in part on a
report generated by a computer program called COMPAS,
which uses proprietary software to forecast the risk of recidivism. Having been denied access to the program’s secret
algorithms, Loomis argued the court’s use of the COMPAS
report violated due process. The Wisconsin Supreme Court
rejected that argument and upheld the sentence, prompting

Loomis’ petition to the US Supreme Court. In March 2017,
the Court asked the federal government to file a brief expressing its views. That brief was filed May 23. The Court
is expected to rule on Loomis’ petition soon.
Editor’s note to the Sacramento Bar article – the United
States Supreme Court denied the petition for certiorari in
the Loomis v. Wisconsin case discussed in the text.

Conclusion
Rule 1.1 of ABA Model Rules of Professional Conduct
instructs that “lawyers should keep abreast of changes in
the law and its practice, including the benefits and risks
associated with relevant technology.” Consistent with
this guidance, prudent legal counsel should be aware of
AI technologies as they develop, learn their benefits and
their risks, and consider whether such technologies might
enhance their practices today. AI has arrived in the legal
field, and just as electronic discovery has revolutionized the
practice of law over the past two decades, we can expect
AI’s expansion and development to fundamentally change
the way we provide services to our clients over the next
20 years.
Landon Bailey is Senior Counsel at Hanson Bridgett LLP. He can
be contacted at Lbailey@hansonbridgett.com.
Call Us Today

THE LAW OFFICES OF

805-643-5555

BAMIEH & ERICKSON, PLC

www.BamiehErickson.com

Areas of Practice: Criminal Defense, Civil Litigation & Family Law

Bamieh & Erickson, PLC
is proud to welcome

Jennifer Yates

as an associate attorney.
Ms. Yates has successfully handled hundreds of family cases in
Ventura & Santa Barbara Counties and will be heading
B&E’s family law department.
B&E also represents clients through jury verdict in
criminal defense and plaintiff’s civil cases.

692. E. Thompson Blvd.
Ventura, CA 93001
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Real Estate
Appraisal: Art or
Science?

By Michael Neal Arnold, MAI, MRICS

I

n my years as an appraiser, I have often heard it said
that property valuation is a blend of art and science.
I don’t think it has necessarily been said as a complement but I embrace the description. The work we do as
appraisers is a combination of careful observation, data collection & confirmation, statistical analysis, and mathematical calculations coupled with professional judgment that
is reflective of years of experience with various property
markets. The science side of the work is the research and
calculation; the art side is the professional judgment. While
both are always evident, the balance can swing from one
side to the other depending on the property type.
Real estate valuation is heavily weighted to the art side
with properties such as high end residential estates. The
buyers of these properties are often making very emotional
decisions. Comparable sales data can establish broad value
ranges but the ultimate value of a specific property is reflective of highly subjective perceptions and decision-making
processes on the part of typical market participants. It takes
the seasoned judgment of an experienced professional to
understand how a typical buyer would react to a specific
high end residence.
At the other end of the spectrum could be, for example,
a commercial property leased long term to a quality tenant.
The typical buyer for these properties tends to be more
dispassionate. At the end of the day, decisions to buy are
based on pretty objective assessments of the quantity,
quality, and durability of projected incomes and what
constitutes a reasonable rate of return. Generally, market
activity provides clear indications as to what is market rent
and what capitalization rate ranges are appropriate. While
there is some art involved in selecting the various factors,
the ultimate value calculation is a mathematical application of the overall capitalization rate to the net operating
income – pretty cut and dry.
Of course, I have over simplified. Even in the most
straightforward commercial valuations, judgments are
made at every turn. For example, if contract rent appears
to be below market rent, the appraiser must decide how
26

typical market participants would react. Would
they make value decisions
based on market rent?
Would they apply some
sort of discount for lost
rental income opportunity? Would they use the
contract rent and adjust
the overall capitalization rate to reflect that
there is better than typical potential to increase
rental income when the
Micheal Neal Arnold
lease expires? And each of
these judgments is made
in concert with various other judgments. I have often said
that the valuation process can be likened to fitting together
the pieces of a Chinese puzzle.
Appraisal textbooks tend to focus on the science side of
valuation. This is not surprising; it would be difficult to
write a book about professional judgment. However, the
textbooks do not tell the whole story. It is foolhardy for an
appraiser, or a user of appraisals, to think of property valuation as simply a scientific exercise. I will never forget the
advice of a teacher I had early in my appraisal education.
He was a Columbia grad school educated Texan. He had a
sharp analytical mind clothed in good old boy veneer. He
told us, “After you’ve done all your research, your analyses,
and your calculations, go sit on the curb across the street
from the property and ask yourself, ‘What’ll it fetch?’ ”
Michael Neal Arnold is a Certified Appraiser and Chartered
Valuation Surveyor. He can be reached at mnarnold@hascosb.com
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The Santa Barbara Co unty Bar Association Proudly Presents:

A Reception with the Appellate
Justices of Division Six
“Taking the High Road”
1 hour Legal Ethics MCLE
Please join us on
Wednesday, October 25th, 2017
5:30 pm – 7:30 pm
The Santa Barbara Club – 1105 Chapala Street
MCLE Ethics Credit (pending)
SBCBA Members: $50 (After October 11th, $60)
Non-Members: $60 (After October 11th, $70)
Students/Paralegals: $20
Please call 569-5511 to pay via credit card or mail completed
form along with your check payable to:

Santa Barbara County Bar Association
15 West Carrillo Street, Santa Barbara, CA 93101
Name(s) ___________________________________________
____________________________________________________
Phone Number_____________________________________
Amount Enclosed__________________________________
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The Santa Barbara County Bar Association invites
Members and Guests to our

2017 Golf & Tennis Tournament
Friday, September 22, 2017

DINNER / RECEPTION

So as to provide opportunity for the victors to boast of their athletic conquests, a post golf and tennis reception will
begin at 5:00 pm at the Sandpiper Grill, to be followed by dinner starting at 5:30 pm.
Dinner is $50 per SBCBA Member/$55 per Non-SBCBA Member (after September 8th: $60/$65)

GOLF

Meet at the Sandpiper Golf Course at 11:30 am. Shotgun starts at 12:00 pm. Team prizes for 1st & 2nd places.
Individual prizes for Longest Drive and Closest to Pin! Players must give some estimate of his/her handicap. You
will be contacted regarding team assignments.
$105 to Play per SBCBA Member/$110 per Non-SBCBA Member – Includes green fees & cart.
(Fee after September 8th: $110/$115)
$150 for BOTH Golf & Dinner per SBCBA Member/ $155 per Non-SBCBA Member
($160/$165 after September 8th)

TENNIS

Meet at the tennis courts at the Santa Barbara Tennis Club at 12:00 pm for warm-up with round robin play starting
just after 12:30 pm. A committee will form teams, reserving the right to make equitable adjustments in all levels.
Men and women will participate in the tournament in all levels.
Prizes to tournament winners!
$30 to Play per SBCBA Member/$35 per Non-SBCBA Member – Includes court fees & balls.
(Fee after September 8th: $35/$40)
$75 for BOTH Tennis & Dinner per SBCBA Member/$80 per Non-SBCBA Member
($80/$85 after September 8th)
To register, please fill out bottom portion of this flyer and mail, with check, to:
SBCBA 15 West Carrillo Street, Ste. 106, Santa Barbara, CA 93101
Please clearly specify GOLF HANDICAP or TENNIS RATING.
Questions? Call the SBCBA at (805) 569-5511

Name & Phone Number

Handicap/
Rating

Tourney
Fees

Dinner

Vegetarian?

Amount Enclosed: $___________________________________ (all fees are non-refundable)
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MEDIATION AND ARBITRATION SERVICES

MICHAEL P. RING
“Having been in the
trenches for over 35 years, I
bring the knowledge and
experience that will help
guide a resolution to hotly
contested disputes.”
Business - Employment
Contract - Construction
Real Property Disputes
Personal Injury Claims
Professional Negligence
Estate & Probate Litigation

805-564-2333

mpr@ringlaw.net
1234 Santa Barbara Street
Santa Barbara Ca 93101
Conference rooms and
parking provided.
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2017 SBCBA SECTION HEADS
Alternative Dispute Resolution

Employment Law

David C. Peterson
davidcpeterson@charter.net

Alex Craigie
alex@craigielawfirm.com

441-5884

Bench & Bar Relations:
Stephen Dunkle
sdunkle@sangerswysen.com

Mandatory Fee Arbitration
845-1752

Estate Planning/Probate
962-4887

Civil Litigation

Connor Cote
connor@jfcotelaw.com

966-1204

Family Law

Mark Coffin
mtc@markcoffinlaw.com

248-7118

Criminal
Catherine Swysen
962-4887
cswysen@sangerswysen.com

Debtor/Creditor
Carissa Horowitz
cnhorowitz@yahoo.com

708-6653

Matthew Long
254-4878
matthewjlong@santabarbaradivorcelaw.
com

Eric Berg
eric@berglawgroup.com
Michael Brelje
gmb@grokenberger.com
Naomi Dewey
ndewey@BFASlaw.com

965-7746
966-7422

Real Property/Land Use

In House Counsel/Corporate Law

Josh Rabinowitz
jrabinowitz@fmam.com
Bret Stone
bstone@paladinlaw.com

Betty L. Jeppesen
jeppesenlaw@gmail.com

Taxation

963-0755
898-9700

963-9958

Intellectual Property
Christine Kopitzke
ckopitzke@socalip.com

708-0748

845-3434

Peter Muzinich
pmuzinich@gmail.com
Cindy Brittain
Cdb11@ntrs.com

966-2440
695-7315

For information on upcoming MCLE events,
visit SBCBA at http://www.sblaw.org//

Classifieds
Litigation Associate Sought
Price, Postel & Parma LLP, a long-established Santa Barbara
law firm, seeks a complex litigation associate with superior
credentials from a major law school, 2-5 years complex
litigation experience and a current license to practice in the
State of California. Qualified applicants should submit their
resume and writing sample to Craig A. Parton via email to
the following address: cparton@ppplaw.com.
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Your partner in
commercial
real estate.

•
•
•
•

Baca, continued from page 16
Everything seems more vulnerable these days because
it is, but with vigilance and attention you can keep your
business safe. Back up your data, implement a password
policy, and train your staff to spot fake emails. This type
of attention will ensure that your business stays robust,
resilient, and recoverable.

Property valuations
Property dispositions
Property acquisitions
Lease negotiations

805.563.2111 • HayesCommercial.com
222 E Carrillo St, Suite 101, Santa Barbara, CA 93101

September 2017

Michelle P. Baca, PhD, works at CIO Solutions, a Managed
Services IT Provider that has been in business on the Central Cost
for over 30 years. She has explored all aspects of the business from
Operations and Project Management to Business Development.
She can be reached at mbaca@ciosolutions.com.
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Daniel Encell
“ The Real Estate Guy ”
Call: (805) 565 - 489 6
Email: danencell@aol.com
Visit: w w w.DanEncell.com
BRE # 0 0976141

• Montecito • Santa Barbara • Hope Ranch • Beach •
• #2 Berkshire Hathaway Agent in the Nation
• Graduate of UCLA School of Law and former attorney
• An expert in the luxury home market
• Alumnus of Cate and UCSB
Remember — it costs no more to work with the best
(but it can cost you plenty if you don’t!)
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Each year Dan spends over
$250,000 to market and
advertise his listings.He has
sold over $1.4 Billion in Local
Real Estate.

